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FORGED TRANSFERS OF STOCK AND THE 
SHEFFIELD CASE. 


N two recent cases the question has come before the English 
courts whether a corporation that has been induced to register 
a forged transfer of stock, or to allow a transfer of stock on its 
books under a forged power of attorney, is entitled to indemnity 
from the person that has induced it to do so, when he has acted in 
good faith and in the belief that the document was genuine. In 
one it was held that the person who induced the corporation to 
allow him to transfer the stock under the forged power of attorney 
thereby represented that he had authority to make the transfer, 
and that this representation imported a contract that the authority 
under which he acted was valid, and made him answerable for the 
damages sustained by the corporation. In the other it was held 
that the person who in similar circumstances induced the corpo- 
ration to register the forged transfer made no representation or 
contract that the document was genuine and was not bound to 
indemnify the corporation. 

The former of these cases was Starkey v. Bank of England,! in 
which the House of Lords affirmed the decisions of the Court of 
Appeal and Kekewich, J., in the same case, svb nom. Oliver v. 
Bank of England.2 In this case government stock was standing 


1 [1903] A. C. 114. 2 [1902] 1 Ch. 610; [1901] 1 Ch. 652. 
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in the books of the bank in the names of F. W. Oliver and his 
brother Edgar, who were trustees for others. Starkey and his 
partner, who were stockbrokers, received from F. W. Oliver in- 
structions to sell the stock and a power of attorney to transfer it 
executed by him and purporting to be executed by his brother. 
The form of power of attorney had been obtained from the bank 
upon an application in the names of F. W. and Edgar Oliver, and 
the bank before issuing it had sent notices to them, in accordance 
with a practice usual in England, that it had been applied for, 
but no notice ever reached Edgar Oliver. The brokers, believing 
that the power of attorney was genuine, sold the stock, and 
Starkey presented the power of attorney to the bank, and on his 
request to act under it was allowed by the bank to transfer the 
stock to the purchasers. A year and a half afterwards F. W. 
Oliver died, and it was then discovered that Edgar Oliver’s sig- 
nature to the power of attorney was a forgery. He brought an 
action against the bank for restitution, and Starkey was made a 
third party upon a claim by the bank for indemnity. It was held 
that Starkey, in presenting the power of attorney to the bank 
and demanding to act under it, represented that he had the au- 
thority that he assumed to exercise, and, the bank having in con- 
sequence of his request transferred the stock, a warranty was 
implied that he had that authority, according to the rule estab- 
lished in Collen v. Wright.! 

The other of the two cases was Sheffield Corporation v. Barclay,? 
in which the Court of Appeal reversed the decision of Lord Alver- 
stone, C.J.2 Stock of the corporation of Sheffield, which was trans- 
ferable in the same way as the shares of companies, was standing 
in the names of two trustees, named Timbrell and Honnywill. In 
1893, under the instructions of Timbrell, some stockbrokers sold 
it, and at the request of the purchasers a transfer to E. E. Barclay 
as representative of Barclay & Co., purporting to be executed by 
Timbrell and Honnywill, was delivered to Barclay & Co., who 
made advances to the purchasers on the security of the stock. 
Barclay & Co. sent the transfer to the registrar of the corporation 
with a letter requesting him to register it in the corporation’s books 
in the name of E. E. Barclay and to send them the new certificates. 
Notices of the proposed transfer were sent to Timbrell and Honny- 


17E. & B. 301; 8 E. & B. 647. 2 [1903] 2K. B. 580. ~*~ 
8 [1903] 1 K. B. 1. 
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will by the corporation, but no reply was received from either of 
them. Accordingly E. E. Barclay was registered as holder of the 
stock and a new certificate was issued. E. E. Barclay afterwards 
executed transfers on the sale of the stock and the new purchasers 
were registered as holders. Timbrell died a few years after, and 
in 1901, it having been discovered that Honnywill’s signature was 
a forgery, the corporation was obliged to replace the stock. The 
corporation then brought an action against E. E. Barclay and 
Barclay & Co. for indemnity against the loss it had suffered. 

Lord Alverstone, C. J., held! that the defendants were liable, ac- 
cording to the rule, stated by Tindal, C. J., in Toplis v. Grane,? that 
“where an act has been done by the plaintiff under the express — 
directions of the defendant, which occasions an injury to the rights 
of third persons, yet if such act is not apparently illegal in itself, 
but is done honestly and dona fide in compliance with the de- 
fendant’s directions, he shall be bound to indemnify the plaintiff 
against the consequences thereof.” ® 

This decision was reversed by the Court of Appeal (Viton 
Williams, Romer, and Stirling, L. JJ.) * for reasons that will be best 
shown by extracts from the judgments. Romer, L. J., said: 5 


“This is not the case where a persoh, having no independent duty or 
obligation to do a particular act, does that act at the request and for the 
purposes of another. In such a case, if the act is one not known by him at 
the time to be illegal, but is one that turns out to be wrongful, the person 
doing the act may make the person requesting it indemnify him under an 
implied contract. But in the present case it was the interest of the corpora- 
tion itself to keep the register of stockholders and issue certificates, and the 
corporation was bound to keep the register correctly. . . . The corpora- 
tion did not act voluntarily on the request for registration made by the 
defendants. It acted because of the duty cast upon it, and (partly, at any 
rate) for its own purposes. When it received the transfer it had a duty or 
obligation cast upon it, as between itself and the transferor, to see that the 
transfer was really the act of the transferor. Accordingly the corporation 
took such steps as seemed to it sufficient to satisfy itself that the transfer 
was genuine. It compared the signature of the transferor in its possession 
with the signature to the transfer, and sent notice to the transferor that it 
was going to act on the transfer if no objection was taken by him. In fact, 


1 [1903] 1 K. B, 1. 2 5 Bing. N. C. 636, 650. 
8 See also Dugdale v. Lovering, L. R. 10 C. P. 196. 

* [1903] 2 K. B. 580. 

5 P, 504. 
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the corporation judged and acted for itself in dealing with the transfer, and 
did not act merely on the request of the defendants.” [After pointing out 
that it could not have been assumed that the transferee of stock had person- 
ally the means of seeing or ought to have seen the actual execution of the 
transfer, he continued:] “This being so, it appears to me that all that 


could be assumed by the corporation as against the transferee sending in 


the transfer for registration was that the transferee had taken reasonable care 
in the matter, and had reasonable ground for believing and did believe that 
the transfer, which, on the face of it, purported to be executed by the trans- 
feror, was, in fact, so executed. No representation could, in my opinion, 
be implied, under the circumstances, against the transferee beyond what the 
corporation was entitled to assume against him as above stated. I think 
therefore that no warranty of the execution of the transfer by the transferor 
ought to be implied as between the transferee and the corporation.” 


Vaughan Williams, L. J., delivered judgment to a similar effect, 
and Stirling, L. J., said: 


“‘ Now the mere performance of a duty imposed by law on any one hold- 
ing a definite legal position does not constitute a consideration sufficient to 
support a promise to him by the person to whom the duty is owed. If how- 
ever the person who owes the duty departs at the request of him to whom 
it is due from the strict legal course of performance of that duty or puts 
himself in a different position from that created by law, then a consideration 
may arise for a promise express or implied. This is illustrated by the cases 
relating to the indemnity of sheriffs, which were much relied on in the ar- 
gument on behalf of the plaintiff. . . . In Humphrys z. Pratt,* a sheriff, who 
had at the request of the execution creditor seized particular goods, was 
held by the House of Lords to be entitled to an indemnity, although not ex- 
pressly agreed to by the execution creditor. There is, unfortunately, no re- 
port of what was said by the noble and learned lords who advised the House ; 


but in Collins v. Evans,* the ratio decidendi is explained by Tindal, C. J., in 


delivering the judgment of the Exchequer Chamber. If, then, the goods 
are simply pointed out to the sheriff and he is left to follow his discretion — 
that is, to take the legal course — he is not entitled to indemnity ; but if he 
is required to seize them, he is. ... In the present case the plaintiffs 
were under a statutory obligation to register transfers and issue certificates ; 
the defendant called on them to perform their duty under the statute with 
regard to the transfer which he forwarded to them ; and as it seems to me, 
he did nothing more. ... It was suggested, though somewhat faintly, 
that the defendant warranted to the plaintiff the genuineness of the transfer. 
In my judgment the defendant did not give any such warranty.” 


1 P. 597. 2 5 Bli. N. S. 154. 3 5 Q. B. 830. 
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. Both Romer and Stirling, L. JJ., mention that, if there was a war- 
ranty, it was broken at the time it was given, and the statute of 
limitations would be an answer to any claim under it. 

It seems clear that, if a corporation registers a transfer of stock 
by a mistake not attributable to the person that requested it to do 
so, the corporation is not entitled to make that person answerable 
for the loss on the ground that the corporation did that act at his 
request. But a different question arises where the original mistake 
is that of the person presenting the transfer and he is thereby led 
to make an untrue representation which induces the corporation to 
register the transfer, and the only mistake of the corporation consists 
in not discovering his mistake and in acting on his representation, - 
the same sources of information being open to both. 

Instances of the former class are found in the cases where a per- _ 
son executes a transfer of shares that he has already transferred or 
never had any title to, and the company registers this transfer and 
issues a new certificate at the request of the transferee, who acts in 
good faith. In such a case the company will even be bound to 
indemnify the transferee if he changes his position on the faith of 
the certificate.' If he should sell the shares and the company 
should be compelled to pay damages to the purchasers because 
they had acted on the certificate, it is obvious that the company 
could not call on him for indemnity on the ground that it had 
done an act at his request that was not apparently wrongful but 
had resulted in injury to the rights of third persons. The reason 
would be that the loss had arisen entirely from a mistake of the 
company in conducting its own business, and was not caused by 
anything that the transferee had done. The transfer that he pre- 
sented for registration was exactly what it purported to be, and 
in presenting it he made no representation that the transferor was 
the holder of the shares that it assumed to transfer. All the 
means of knowing whether the transferor was the holder of the 
shares or not were in the possession of the company, and in 
the ordinary course of business the company would refer to them 
before registering the transfer. The act of the transferee in pre- 
senting the transfer could not properly have induced the company 
to believe that the transferor was the holder of the shares. 

The Sheffield Case is one of the second class of cases. Barclay & 


1 Balkis Consolidated Co. v. Tomkinson, [1893] A. C. 396; [1891] 2 Q. B. 6145 
Dixon v. Kennaway & Co., [1900] 1 Ch. 833. 
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Co. had advanced money upon a forged transfer of stock and, in 
the belief that it was genuine, sent it to the corporation with a letter 
in which they said they enclosed the ¢vansfer and requested the 
corporation to register the same. This letter seems to contain a 
distinct representation that the document enclosed was a transfer 
(that is, a genuine transfer), and a request to register it.! The 
corporation registered the transfer in accordance with the request. 
The means of knowing certainly whether the signatures were 
genuine were not in the possession of the corporation, and, though 
that might have been ascertained by personal inquiry from the 
registered holders of the stock, it was not usual for the corpora- 
tion in the ordinary course of business to make such inquiries, and 
that source of information was equally open to Barclay & Co. 
In these circumstances it was hardly open to Barclay & Co. to say 
that the corporation was not justified in acting on their representa- 
tion, and that it ought, before registering the transfer, to have made 
inquiries that they themselves did not think it important to make 
before they advanced their money on the transfer or before they 
made the representation concerning it to the corporation. If it 
was not open to them to say that, then the corporation would 
seem to be entitled to an indemnity from Barclay & Co., on the 
ground that it had done an act at their request which appeared, 
according to their representation, to be legal and proper, but had 
since turned out to be wrongful. 

The Court of Appeal however took a different view of the case. 
Vaughan Williams, L. J., intimated, by a question during the argu- 
ment, that the transfer was delivered to the corporation that it 
might ascertain whether it was duly executed. He cites Lord 
Field as saying, in Balkis Consolidated Co. v. Tomkinson,® that a 
purchaser sending in a transfer to the corporation makes no rep- 
resentation which might estop him as against the corporation; * 
but all that Lord Field said was that, in sending in the transfer, 
which in that case was duly executed as it purported to have been, 


1 The letter was as follows : “ 54, Lombard Street, London, E.C., April 15, 1893. 
Messrs. Barclay, Bevan, Ransom & Co. present their compliments to the registrar of 
the Sheffield Corporation, and beg to send inclosed the ¢ransfer of 8200/. 3% per cent. 
1883 stock, and will be obliged by his registering the same in the company’s books in the 
name of their Mr. E. E. Barclay, sending them the new certificates in due course. 
Messrs. Barclay & Co. also inclose the amount of the registration fee. The Registrar, 
Sheffield.” [1903] 2 K. B. p. 581. 

2 [1903] 2 K. B. p. 584. 

8 [1893] A. C. p. 413. # [1903] 2 K. B. p. 587. 
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they made no representation that the transferor was the registered 
holder of the shares, and he did not intimate that they did not 
represent that the transfer was genuine upon which they asked the 
company to act. Romer, L. J., said that the corporation judged 
and acted for itself in dealing with the transfer and did not act 
merely on the request of the defendants, and that no representation 
.could, in his opinion, be implied beyond that the transferee’ had 
taken reasonable care and believed the transfer to be genuine! 
Stirling, L. J., said that the defendants called on the corporation to 
perform its duty with regard to the transfer forwarded by them 
and did nothing more.* The letter with which the transfer was _ 
forwarded is not referred to, and these views regarding the repre- 
7 sentation that was made and what the defendants requested the ~ 

corporation to do seem hardly consistent with the contents of the 
letter. 

In Starkey’s Case® both the Court of Appeal and the House. of 
Lords seem to have taken a view of similar circumstances that is 
directly opposed to that taken by the Court of Appeal in the 
Sheffield Case. The circumstances of the two cases were the same 
in all material particulars, except that the document in the former 
case was a power of attorney and the transaction was effected by 
an entry by virtue of it in the books of the bank, while in the latter 
case the document was a deed of transfer and the transaction con- 

sisted in registering it in the books of the corporation. In Starkey’s 
, Case there is no suggestion that the bank had a duty to ascertain 
for itself whether the power of attorney was duly executed, or that 
it judged and acted for itself in dealing with the power of attorney, 
and not merely on the request of Starkey, or that no representation 
could be implied beyond one that he had taken reasonable care 
and was acting in good faith. The case proceeded on the ground 
that Starkey, in presenting the power of attorney to the bank and 
claiming to act under it, represented that he had the authority 
contained in it, and, as the bank was thereby induced to enter into 
a transaction with him in his professed character of agent, he war- 
ranted the truth of the representation. Vaughan Williams, L. J., 
said: * “ The broker . . . produced this authority, and upon the 
production of it he demanded that the bank should perform their 


a 


1 [1903] 2 K. B. p. 595. 2 Tbid. p. 598. 
8 Starkey v. Bank of England, [1903] A. C. 114; sud nom. Oliver v. Bankof Eng- 
land, [1902] 1 Ch. 610. 


# [1902] 1 Ch. p. 619. 
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statutory duty. . . . The Bank of England, acting on that demand, 
did, in pursuance of this power of attorney, perform their statu- 
tory duty by allowing the transfer of the stock.” By “statutory 
duty” he plainly. refers to what would have been their duty if the 
power of attorney had been genuine, and not to any supposed duty 
to find out whether it was genuine or not. He held the case to be 


governed by Collen v. Wright,! which he described as “a decision — 


which is applicable to the case of a person who is professing to act 
as agent of another, and so makes a representation for the purpose 
of inducing a third person to act, as a matter of business, upon the 
faith of that representation.” Stirling, L. J., in the same case? said 
that Starkey came to the bank with a document purporting to be 
signed by two stockholders, and made a demand to be allowed to 
exercise the powers the document purported to confer by transfer- 
ring the stock to another person, and to that the bank acceded, the 
entry was made, and the transfer effected, and that this transaction 
was within the rule of that case. In the House of Lords, Lord 
Halsbury said® that it was impossible to doubt that the document 
was a representation of authority on the part of the two persons 
whose signatures purported to be appended, and the person who 
presented it and demanded to act upon it was himself asserting 
that he had that authority, and the result was that the bank trans- 
ferred the stock when only one of the two persons had given the 
authority. 

It was argued in the Court of Appeal in this case, as in the other, 
that the bank made its own inquiries and acted upon the result of 
those inquiries, and that Starkey kept back nothing and had no 
means of discovering the fraud. But this argument found no 
favor, and in the House of Lords seems to have been abandoned. 
Stirling, L. J., said: 


“Tt was urged that, regard being had to the precautions which the Bank 
of England take in comparing the signatures to powers of attorney, and to 
other precautions they take for the purpose of ascertaining whether the 
powers which are presented to them really emanate from the principals to 
whom the stock belongs, a warranty ought not in this case to be implied. In 
my opinion, that contention is not well founded. It is not sufficient to show 
that the bank took precautions unless it is also shown that they relied on these 
precautions alone.” 


18 E. & B. 647. 2 [1902] 1 Ch. p. 629. 8 [1903] A. C. p. 117. 
* [1902] 1 Ch. p. 616. 5 Jbid. p. 630. 
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If Starkey made such a representation regarding the power of 
attorney when he presented it and demanded that the bank per- 
form its statutory duty under it, it is difficult to understand why it 
is said in the Sheffield Case that Barclay & Co. did mot represent 
the transfer to be what it purported to be when they presented it 
to the Sheffield Corporation with a request that it be registered, 
or why the Sheffield Corporation is said to have judged and acted 
for itself with regard to the transfer, while the Bank of England, 
which did the same things to ascertain that the power of attorney 
was genuine, is held to have been induced to make the transfer by 
Starkey’s representation. If, in another case like Starkey’s Case, 
the forgery of the power of attorney should remain undiscovered 
for six years, and, the warranty being then unenforceable, an action 
should be brought for indemnity on the same ground as in the 
Sheffield Case, a judgment for the defendant could not be supported 
by the same reasons that were given in the latter case without 
going contrary to the reasons given for the decision in the former 
case. If such an action could be maintained in that case, it would 
seem that the Sheffield Corporation ought also to have been suc- 
cessful in its action. 

In the Sheffield Case, the Court of Appeal seem to have adopted 
the view regarding the duty of the corporation to ascertain the 
validity of the transfer that was announced in Simm v. Anglo- 
American Telegraph Co. by Lindley, J.,! who there said: 


‘And it appears to me that a duty is thrown on the company to look to 
their own register, which involves, of course, the looking after the transfer of 
stock or shares standing in the names of persons on the register ; and that 
duty the company owe to those who come with transfers, and I do not see 
any corresponding or conflicting duty on the part of the person who brings 
the transfer, except, of course, that of bringing what he believes to be an 
honest document.” 


But in that case, on appeal, every judge of the Court of Appeal 
expressed his dissent from this view, and declared that the duty of 
the company regarding the register and transfers existed only for 
the benefit of the company itself and the then holder of the stock 
or shares.2— Bramwell, L. J., said 


“Tt has been argued . . . that the company were estopped because it 


_ was their duty to make inquiries, and because it must be taken against them 


 15Q. B.D. p. 195. 2 Jbid. p. 199, 203, 209, 214. 
8 P. 203. 
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that they were satisfied by the inquiries which they had instituted, and that 
they affirmed to Burge & Co. [for whom the plaintiffs were trustees,] not 
merely that Coates [whose signature was forged] had been a stockholder, 
but also that he had executed the instrument of transfer. I dissent entirely 
from that argument. I believe that the system of inquiry by companies 
before the registration of a transfer is modern: no doubt that it is a very 
reasonable and proper step for companies to take; nevertheless, as it seems 
to me, it is clearly a practice to which they have recourse for their own bene- 
fit, and not for the benefit of any one.else ; because, although there may be 
no estoppel between them and a person who brings transfers to them, there 
would be between them and his transferees.” 


Brett, L. J., said: 


“Tt is true that it is the course of business for the company to make 
inquiry of the person whose namé is upon the register, but it seems to me 
that they are under no obligation to the person who sends the transfer to 
make that inquiry; it is obvious that they make it entirely for their own 
protection. I can see nothing which casts a duty upon them to make that 
inquiry on behalf of the alleged transferees ; in truth the intending trans- 
ferees, if they distrust the broker, can require to be informed of the name of 
the person whose stock is to be eventually transferred to them, and they can 
themselves make inquiry and ascertain from him whether the broker has 
his authority to transfer his stock.” 


Cotton, L. J., said :? 


‘“‘The duty to the company is not to accept a forged transfer, and no 
duty to make inquiries exists towards the person bringing the transfer. It 
is merely an obligation upon the company to take care that they do not get 
into difficulties in consequence of their accepting a forged transfer, and it 
may be said to be an obligation towards the stockholder not to take the 
stock out of his name unless he has executed a transfer ; but it is only a 
duty in this sense, that unless the company act upon a genuine transfer, 
they may be liable to the real stockholder. There being in my opinion no 
duty between Burge & Co. and the company to make inquiries, I think that 


there was no representation by the company to Burge & Co. that the trans- 


fer was genuine: as it seems to me, the action cannot be maintained on 
that ground. It is unnecessary to determine whether, if any representation 
had been made, Burge & Co. could be considered to have acted upon it.” 


According to the view expressed by Lindley, J., in that case and 
by the judges in the Sheffield Case, the plaintiffs in Simm’s Case 


1 P. 209. 2 P. 214. 
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would have succeeded if Burge & Co. had acted on the certificate 
issued to them. 

The rule, that a banker paying by mistake a forged cheque of a 
customer cannot recover back the money, is sometimes alluded to 
as applicable by analogy to a corporation registering a forged 
transfer of shares. But this rule, which is founded on Price v. 
Neal,! is an anomaly peculiar to the law of bills of exchange. It 
prevents the banker, at least in this country, from recovering back 
the money, even if the person receiving it has not changed his posi- 
tion, and the reason given for it in that case is that it was incum- 
bent on the drawee to be satisfied that it was the drawer’s signature 
before he accepted or paid the bill. But acorporation is not bound 
to know whether a power of attorney to transfer stock is in fact 
signed by a stockholder, as appears by Starkey’s Case, and there is 
no reason why there should be any greater obligation to know his 
signature upon a transfer of stock. 

There is one case in this country in which the question was 
decided whether a company could recover damages from a person 
who had induced it to register a transfer of shares under a forged 
power of attorney or a forged transfer, where he acted in good 
faith. In Boston & Albany Rld. Co. v. Richardson,? the defend- 
ants, having bought five railway shares, received from the broker 
a certificate for that number of shares standing in the name of 
another person, and a power of attorney to transfer the shares 
purporting to be signed by the shareholder, the signature being in 
fact a forgery. The power of attorney contained blanks for the 
names of the transferees and the attorney. The defendants filled 
in their own names as transferees and the name of their clerk as the 
attorney, and the clerk, acting as their agent, presented the certifi- 
cate and power of attorney to the company and was allowed 
by it to transfer the shares on the books of the company to the 
defendants. On the back of the certificate was printed a form 
of transfer as set out below. It may be observed that in this 
country shares in corporations are transferable either on the books 
of the corporation or by an instrument in writing (not under 


1 3 Burr. 1354; see United States Bank v. Bank of Georgia, 10 Wheat. p. 348-352; 
Dedham Bank v. Everett Bank, 177 Mass. 392. 


? 135 Mass. 473. 
8 This form of transfer was as follows: “For value received the undersigned 
hereby transfers to —— of —— —— shares of the capital stock of the Boston & 


Albany Railroad Company. Dated at ——--——18 .” 
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seal) which must be registered in its books, as the law of the 
state or the rules of the corporation may prescribe. But which- 
ever mode of transfer is prescribed, a blank form of transfer or 
of power of attorney is commonly printed on the back of the 
certificate, and is generally, though not necessarily, used for 
the purpose. Even when the shares are transferable only on the 
books of the corporation, this instrument is commonly spoken of 
and regarded as a transfer.! The practice of sending notices to 
the registered shareholders before registering a transfer, or before 
allowing a transfer under a power of attorney, is unknown. In the 
case above mentioned the railway company, on discovery of the 
forgery, was obliged to replace the shares, and brought an action 
against the defendants for the damages sustained. The court 
held that the defendants were liable upon an implied warranty 
that they had the authority to make the transfer. This was what 
was held in Starkey’s Case. The court also expressed an opinion 
that, if the form of transfer on the back of the certificate had been 
used with a forged signature, instead of the power of attorney, the 
result would have been the same, for in presenting it for registra- 
tion the defendants would impliedly represent it as genuine and 
would be similarly liable upon an implied warranty. This is not 
going beyond the principle of the rule in Collen v. Wright, as 
stated by Brett, L. J., and adopted by the Court of Appeal in 
Starkey’s Case,? viz., that ‘where a person either expressly or by 
his conduct invites another to negotiate with him upon the asser- 
tion that he is filling @ certain character, and a contract is entered 
into upon that footing, he is liable to an action if he does not fill 
that character; but the liability arises, not from the misrepresenta- 
tion alone, but from the invitation to act and from the acting in 
consequence of that invitation.” Starkey’s Case shows that this 
rule applies where the transaction entered into upon the invitation 
is not a contract but a transfer of stock. There does not seem to 
be any ground for a distinction between a case where the character 
in which one invites the other to enter into the transaction is 
that of a transferee of shares, and a case where the character is 
that of an agent to make a transfer. The transfer is itself an 
authority to register the transfer and does not give a complete 
title until it is registered. ‘The decision in Boston & Albany Rld. 


1 The effect of such instruments signed in blank was considered in Colonial Bank 
v. Cady, 15 App. Cas. 267, 284; 38 Ch. D. 388. 
% [1902] 1 Ch. p. 626. 
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Co. v. Richardson seems to have gone upon the same — 
as these English cases as regards both points. 

In the Sheffield Case, according to the reasoning in Starkey’s 
Case, the corporation in registering the transfer acted upon the 
representation of Barclay & Co. that it was a transfer, and on their 
request that it be registered. The corporation thus departed from 
the strict legal course of performance of its duty, which was limited 
to registering genuine transfers, and in doing so violated the rights 
of others. It was not apparently illegal to register the transfer, 
and the corporation acted honestly and dona fide in complying 
with Barclay & Co’s. request. If a sheriff had seized particular 
goods at the request of an execution creditor, he would clearly 
have had a right to be indemnified by the creditor. On the same 
principle it would seem that the corporation was entitled to be 
indemnified by Barclay & Co. It is submitted that the decision of 
Lord Alverstone, that the corporation was entitled to such in- 

demnity, was right, and that the decision of the Court of Appeal 
_ reversing his decision was wrong. : 
J. L. Thorndike. 
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THE HAWAIIAN CASE. 


ROM the time when the United States first acquired territory 
outside its boundaries as they existed when the constitution 
was adopted, difficulties have been encountered in the interpreta- 
tion of that instrument with reference to the applicability of its 
provisions within such acquired territory. These difficulties have 
been the occasion of much discussion and difference of opinion in 
Congress and of many expressions of view in the Supreme Court 
of the United States. Since the acquisition of possessions beyond 
the limits of the North American Continent, the judges of that 
court have so radically differed in their views that it has been 
impossible for a majority of them to agree on the reasoning to be 
accepted in determining cases involving this question, and the 
decision of each particular case has been arrived at by a concur- 
rence of a majority as to the particular result reached, by different 
processes of reasoning, while in each instance the correctness of 
that result has been questioned by a minority, so that it cannot be 
said that the principles to be followed in subsequent cases are 
settled by the rule of stare decisis. It is not usually profitable to 
discuss differences of opinion in a court on a question foreclosed 
by the statement of the majority of the judges as to the point 
decided, but it is not improper as to this question to continue the 
discussion until a more harmonious enunciation of the considera- 
tions which will control the court in future cases has been secured ; 
and the recent decision of the court in the Hawaiian case furnishes 
an apt occasion for such further discussion. 

The Hawaiian case’ involved, to state it succinctly, the question 
whether the provisions of the Fifth and Sixth Amendments to the 
Federal Constitution, so far as they guarantee to a person accused 
of an infamous crime the right to be tried only on an indictment 
by a grand jury and the verdict of a common-law jury, render- 
_ing a unanimous verdict, were applicable to a criminal proceed- 
ing under the laws of the territory of Hawaii as they existed 
between the time of the annexation of the islands to the United 
States, in 1898, and the time when by act of Congress of April 30, 


1 Territory of Hawaii v. Mankichi, 23 Sup. Ct. Rep. 787, decided in June, 1903. 
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1900, the constitution of the United States was formally extended 
to those islands and provision was made for the indictment and 
trial of those accused of crime in accordance with the ordinary 
common-law methods. To be more specific as to the exact ques- 
tion involved and with reference to which judgment was rendered 
by the Supreme Court, the controversy was as to whether the de- 
fendant, who had been put on trial for manslaughter in accordance 
with the existing laws in the Hawaiian Islands without indictment 
by grand jury, and had been convicted on a verdict of a jury con- 
curred in by less than the whole number of jurors, was entitled to 
be discharged on writ of Labeas corpus. It was not contended that 
defendant was deprived of his liberty without due process of law, - 
for the procedure was on information charging him with the specific 
crime, and the trial was in a judicial tribunal, and, if the proceed- 
ings had been in a state court and in accordance with provisions of 
the state constitution authorizing such form of charge and method 
of trial, it could not have been contended that defendant had been 
deprived by the state of his liberty without due process of law in 
violation of the familiar provisions of the Fourteenth Amendment. 
The contention was that the method of accusation and trial was not 
authorized by law; and that therefore the defendant was not law- 
fully detained in prison under such conviction. 

The territorial government of Hawaii was created in pursuance 
of a joint resolution of Congress, of July 7, 1898,' known as the 
Newlands Resolution, by which it was declared that the islands 
were annexed “as a part of the territory of the United States, and 
subject to the sovereign dominion thereof,” with the condition that, 
“ The municipal legislation of the Hawaiian Islands . . . not incon- 
sistent with this joint resolution, nor contrary to the constitution 
of the United States, nor to any existing treaty of the United States, 
shall remain in force until the Congress of the United States shall 
otherwise determine.” The procedure under which defendant was 
charged and convicted was in accordance with the municipal legis- 
lation of the islands and was properly authorized by the resolution, 
unless in this respect such legislation was contrary to the consti- 
tution of the United States. It was contrary to the constitution, if 
the Fifth and Sixth' Amendments were applicable, otherwise it was 
not, and this was the single question to be determined. The deci- 
sion of the United States District Court, on application for writ of 


1 30 Stat. at L. 750. 
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habeas corpus, was that defendant was unlawfully held in custody, 
and this decision was reversed by the Supreme Court of the United 
States. The decision of the court was announced by Mr. Justice 
Brown, but Justices White and McKenna, who concurred in the 
conclusion reached, based their concurrence on grounds somewhat 
different from those stated in the opinion of Mr. Justice Brown, 
while the Chief Justice, speaking for a minority of four judges, dis- 
sented from the conclusion reached, and Mr. Justice Harlan, one of 
the minority, expressed his views at length in a separate opinion. 
It therefore appears that as to the reasoning on which a conclusion 
should have been reached, the opinion of Mr. Justice Brown repre- 
sents fully the views of three of the judges; that of Mr. Justice 
White, the views of two; and that of the Chief Justice, the views 
of three. It is to be noticed as of much significance in its bearing 
on the views to be expressed in this article that the four Justices 
in the minority are the same as those dissenting in the Downes 
case,’ and that the principles relied on in the dissenting views in 
the one case are substantially the same as those in the other. In 
the Downes case the question was whether an act of Congress, 
known as the Foraker Act, imposing duties on goods brought from 
the Island of Porto Rico into the ports of the United States, was 
in violation of the clauses of the constitution relating to commerce ; 
and the discussion in the two cases runs on parallel lines, though, 
as will be noticed hereafter, there is ground for distinguishing the 
two cases and justifying diverse conclusions. The majority of 
the court in the De Lima case,” decided at the same time as the 
Downes case, which was composed of the judges who dissented in 
the Downes case with the addition of Mr. Justice Brown, who 
writes the majority opinion, held that on the ratification of the 
treaty with Spain Porto Rico ceased to be foreign country, and 
the Dingley Tariff duties could no longer be levied on goods 
brought into the United States from its ports; while the minority, 
consisting of the judges who united in the concurring opinion of 
Mr. Justice White in the Downes case, expressed the view that as 
the Dingley Tariff duties were applicable to goods imported from 
Porto Rico prior to the treaty with Spain, they continued appli- 
cable to such goods until Congress should change the law. 

In a very brief way the important questions considered in these 


1 Downes v. Bidwell (1901), 182 U. S. 244. 
2 De Lima v. Bidwell (1900), 182 U. S. 1. 
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three cases have been stated in order to show their relations. 
All the previous decisions of the Supreme Court of the United 
States, having any apparent bearing on the questions involved, 
are referred to and fully discussed fro and con in the opinions 
filed in these three cases, and the expressions of views of various 
jurists and public men are extensively cited. It would be a 
work of supererogation, therefore, to refer to the earlier authori- 
ties, nor would it be feasible within the reasonable limits of a 
magazine article to restate the arguments which are set forth as 
influencing the judgment of the various members of the court, and 
the answers made by other judges to these arguments. The ob- 
ject of this article is to classify these views as fully as practicable 
in order that the principles announced as distinct from the mere 
conclusions reached may be understood, and especially that it 
may be ascertained what light these announcements throw on the 
probable course of decision of the court in future analogous cases. 


_ This article is not written for the purpose of controverting the 


soundness of the position taken by any of the judges in these 
cases, though the writer will venture in the conclusion to suggest 
possible solutions of some of the difficulties which have not re- 
ceived the approval of any considerable number of the judges of 
the court. No one can read the opinions in these three cases 
without feeling that the questions involved are of very great diffi- 
culty, and that the views of the judges have been formulated only 
after exhaustive investigation and a careful consideration of their 
significance as affecting questions not involved. 

The principles recognized by the various judges in these cases 
may be briefly and somewhat loosely stated as follows: 

In the De Lima case the question was as to the effect of 
the annexation of territory to the United States by treaty, and 
the majority of the judges agree on the proposition that upon the 
ratification of a treaty of annexation the territory involved be- 
comes territory of the United States, though, as appears in the 
other cases, the judges who constitute the majority in that case 
are divided as to the extent or effect of such annexation of ter- 
ritory, that is, as to whether it becomes for all purposes and 
in every sense a part of the territory of the United States and 
fully incorporated therein, or whether it still remains distinct 
as territory annexed but not incorporated, save as such incor- 
poration may result from the express provisions of the treaty or 
subsequent action of Congress; while the minority take the un- 
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qualified position that the mere extension of the sovereignty of the 
United States over annexed territory does not in any sense incor- 
porate it into the United States or change its relations to the 
United States as a municipal government, save as the power of 
that government is expressly extended over it. 

In the Downes case the majority view is that the restrictions of 
the constitution on the power of Congress do not as a whole and 
of their own force apply to such acquired territory, the difference 
of opinion among the majority being as to whether some formal 
action, of either the treaty-making or legislative power, is necessary 
to make constitutional restrictions applicable to newly acquired 
territory, or whether, though the constitution is self-operating, 
as it were, the territory thus annexed remains outside of the ter- 
ritory to which the constitution applies until expressly incorpor- 
ated. These views cannot be very accurately represented in a brief 
statement, but, as opposed to each other, they seem to be, on the 
one hand, that the constitution must be extended by treaty or legis- 
lation in order to give it effect in new territory, and, on the other 
hand, that while the constitution operates and takes effect regard- 
less of treaty or legislation, it only thus operates and takes effect 
on territory which by treaty or legislation has been brought within 
the scope of its provisions. The minority view in this case is that 
no provisions of treaty or statute can add to the force and effect of 
the constitution; and that the mere extension of the sovereignty 
of the United States over territory brings that territory within the 
scope of all the provisions of the constitution regardless of any 
other consideration. 

In the Hawaiian case the difference of view of the majority is 
substantially that already stated in the Downes case, and the posi- 
tion of the minority is the same as in that case; but the nature of 
the case leads to an emphasizing, by that division of the majority 
which entertains the view that the constitution does not extend 
itself by its own authority, of a possible distinction between some 
fundamental restrictions of the constitution which might perhaps 
be recognized with reference to any congressional action and 
other restrictions which apply only to particular classes of con- 
gressional power. The other division of the majority has no occa- 
sion to do more than reiterate their position in the Downes case 
and insist that the Newlands Resolution was not intended to bring 
the territory of Hawaii at once and by its own force within the 
scope of the provisions of the Federal Constitution, although the 
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territory had been by treaty annexed to the United States. The 
minority contents itself in the main with the argument that the 
Newlands Resolution did in fact extend the constitution over 
the territory of Hawaii, or, what is the same thing in effect, did 
bring that territory within the scope of the constitution; but Mr. 
Justice Harlan, while concurring in this argument, announces, to 
its full length and in its full breadth, the conclusion that by the 
mere annexation the provisions of the constitution applicable in 
other portions of the United States became applicable in the 
territory of Hawaii. 

The conflicting views of the judges in these cases arrange them- 
selves around three questions, or rather three points for considera- 
tion, these questions or points being in a way distinct, although by 
no means independent or unrelated, as follows: (1) acquisition of 
territory; (2) applicability of the constitution to different classes of 
territory; and (3) distinctions between different provisions of the 
constitution as to their applicability to classes of territory. The 
conflicting views may perhaps be profitably restated under these 
three divisions of subject matter. 

(1) All the judges agree that the United States as a sovereign 
power may acquire sovereignty over new territory which will be 
complete and exclusive as to foreign nations. The majority of the 
court concludes that by this mere extension of sovereignty over 
new territory the internal relations of such territory to the other ter- 
ritory of the United States is changed, one division of the majority 
contending that such change is so radical as to fully identify the 
new territory with the other territory over which the United States 
is exercising sovereignty, while the other division of this majority 
contends that the extension of sovereignty over the territory, with- 
out more, puts it in the equivocal position of being no longer for- 
eign territory on the one hand, nor, on the other hand, domestic 
territory. The minority, with reference to this question, con- 
tends that the new territory under such circumstances, although 
potentially, as it were, within the sovereign power of the United 
States so far as to exclude any other sovereignty, is not, to any ex- 
tent, or for any purpose with reference to the constitution and laws 
of the United States, a part of the territory over which such con- 
_ stitution and laws extend of their own force. 

(2) All the judges agree that Congress has power to legislate 
for the territory over which the sovereignty of the United States 
has been extended, such power existing in Congress by virtue of 
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the Federal Constitution, either as an implied power, or as one ex- 
pressly delegated under the grant of power given to Congress in 
the Fourth Article “To dispose of and make all needful rules and 
regulations respecting the territory or other property belonging to 
the United States.” And all the judges agree further that in view 
of the nature of the government provided for by the constitution, 
unlimited power is not given to Congress with reference to such 
newly acquired territory. It is the view of the majority, however, 
that the limitations on the power of Congress in this respect are 
either unwritten or consist of restrictions found in that instrument 


_as to some fundamental matters, and do not include all the limita- 


tions of the constitution, while the minority think that Congress in 
exercising its power with reference to newly acquired territory 
is subject to all the restrictions found in the Federal Constitution 
relating to the exercise by Congress of its powers. 

(3) All the judges recognize a distinction between the powers 


’ which Congress may exercise with reference to territory within 


state limits, and that which it may exercise as to territory outside 
of state limits ; but they differ as to whether all the limitations of 
the constitution applicable to the powers of Congress to legislate 
with reference to territory outside state limits belonging to the 
United States at the time of the adoption of the constitution are 
applicable to legislation with reference to territory subsequently 
acquired. They might have held that all the limitations on the 
power of Congress, found in the Federal Constitution and its 
amendments, were applicable only to the exercise of its power 
within territory included within state lines, and that as to territory 
outside of state lines its power is sovereign and unlimited, and some 
of them incline to this view; but the majority of them admit that 
there are some limitations upon the power of Congress in its action 
with reference to territory outside of state lines.’ If there are such 
limitations, they must be written among, or implied from, the provi- 
sions of the constitution itself, for the whole theory of our consti- 
tutional system excludes the possibility of any court arrogating to 
itself the power to say that Congress has overstepped mere general 
and indefinite limitations in such sense that its acts are invalid ; for 
no judicial tribunal which derives its authority from the constitution 


1 The contention in Downes v. Bidwell that all the cases recognizing the applica- 
bility of the limitations of the constitution outside of state limits are explainable on the 
theory that the constitution has been extended by treaty or act of Congress is denied 
by the minority and not acceded to by one division of the majority. 
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can exercise authority beyond that which by the constitution is ex- 
pressly or impliedly given to it." Therefore limitations on the power 
of Congress to legislate with reference to the territories must be 
found in the constitution, and conceding that not all the express 
limitations in the constitution are applicable to Congress thus legis- 
lating, the fact that some of the judges insist on a distinction be- 
tween territory which was under the sovereignty of the United States 
but not within state limits at the time the constitution was adopted, 
and territory subsequently acquired, makes it necessary, for a con- 
venient discussion of the application of particular limitations to 
particular classes of territory, to make a classification of territory 
subject to the jurisdiction of the United States; that is, assuming 
that the limitations on the power of Congress found in the consti- 
tution are applicable whenever and wherever Congress attempts to 
exercise the power on which such limitations are imposed, it is nec- © 
essary to consider the territorial application of the various limita- 
tions found in the constitution. For this purpose the following 
classification may be made: (a) territory included within state 
limits and subject to the jurisdiction of the states respectively; (6) 
territory within state limits as to which, by consent of the states 
concerned, éxclusive jurisdiction has been. conferred on the United 
States in pursuance of the provisions of the paragraph? relating to 
the District of Columbia and places purchased by the United States 
for the erection of forts, dockyards, and needful buildings ; (c) terri- 
tory which at the time of the adoption of the constitution was not 
within the limits of any state, but was within the territorial limits 
of the sovereignty of the United States, including the Northwest 
Territory and other territory which, claimed by the respective 
states, had been already ceded or was afterwards ceded by such 
states to the United States; (@) territory subsequently acquired by 
the United States by treaty. Subsequently acquired territory, as 
described in division (@), might be subdivided in various ways, but 
any distinctions as to the applicability of constitutional provisions 
to different portions of such territory depend evidently on pro- 
visions of treaties or statutes with reference thereto and are imma- 
terial for present purposes. Now it is evident that as the primary 
purpose in the adoption of the Federal Constitution was to provide 
for a common government of the states, all the constitutional limi- 


1 The writer begs to refer on this subject to his article on “ Unwritten Constitutions 
in the United States,” 15 Harv. L. REV. 531. 
2 Art. 1, Sec, 8, Par. 17. 


. 
t 


394 HARVARD LAW REVIEW. 


tations are applicable to legislation so far as it relates to territory 
within state limits. As to territory ceded by the states to the 
United States for a seat of government and for forts, dockyards, 
and public buildings, not all the limitations are applicable; for 
Congress has, as to such places, an exclusive power to legislate 
which it does not have with reference to territory within state 
limits. Nevertheless, as these places have been within state limits, 
no doubt all the general limitations on the power of Congress 
were intended to apply here. No reason is discoverable in the 
constitution for supposing that territory within the description of 
division (¢) should stand on a different footing than that in division 
(d@), and if it was contemplated that the provisions of the constitu- 
tion extended to territory of the one class it must also have been 
contemplated that they extended to territory of the other, unless we 
should say that acquisition of new territory was not contemplated ; 
but if not contemplated it was not authorized, and the general 
agreement on the proposition that new territory may be brought 
within the sovereignty of the United States would seem to preclude 
further argument. It would have been much easier to reach a 
satisfactory conclusion if the judges could have agreed that the 
question was whether the limitations of the constitution are appli- 
cable to legislation with reference to territory not included within 
state lines. | 
If it be permitted to suggest a line of decision which would not 
have involved the complicated distinctions made or attempted in 
the cases under discussion, and to consider the results which the 
court following such line of decision would have reached in these 
cases, it is briefly submitted that without serious difficulty or dis- 
astrous consequences it might have been held that all territory 
over which the sovereignty of the United States is extended be- 
comes incorporated into and a part of the territory of the United 
States; that the power of Congress to legislate with reference to 
such territory is given by the constitution and subject to the limita- 
tions of the constitution; and that these limitations are divisible 
into two classes, those of the one class being applicable to legisla- 
tion relating to territory within state limits, the other to legislation 
of any character regardless of territorial limits. Under such a line 
of decision the De Lima case could have been decided just as it was 
decided ; for the distinction which the majority in that case attempts 
to make between annexed territory and domestic territory is made 
solely with a view to the conclusion to be reached in the Downes 
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case. It is further submitted that the Downes case might have been 
decided just as it was decided, for the question was whether the 
Foraker Act imposing duties for the benefit of the territorial 
government of Porto Rico upon goods brought from that island 
into the states was in violation of any limitations on congressional 
power; and it might reasonably have been said that the provisions 
of the constitution as to uniformity’ were applicable only with 
reference to commerce among the states or between the ports of 
any state and foreign countries. Without amplifying this sugges- 
tion, it is sufficient to refer to Professor Langdell’s article in the 
January number, 1899, of this magazine,? in which the possibility 
of such construction is considered. As will be hereafter indicated, 
the present writer does not agree with Professor Langdell’s con- 
clusion that there are no limitations on the power of Congress 
with reference to legislation over territory outside of state lines, 
but his reasoning would seem to sufficiently sustain the view that 
as the limitations in sections eight and nine of Article One were 
evidently intended to prevent discriminations among the states 
they should be limited to that purpose. With this purpose in view, 
it would seem perfectly justifiable to hold that the requirement of 
uniformity is limited to such duties, imposts, and excises as Con- 
gress may impose for the support of the federal government re- 
garded as a government of the states; and that the prohibition of 
preferences to the ports of one state over those of another should be 
limited in the same way. That these provisions were adopted with 
reference to the states of the Union is indicated by the restrictions 
of section ten of the same article upon the powers of states as to 
duties on imports and exports and duties of tonnage. Under this 
view there would be no objection to the imposition by Congress 
of duties upon goods brought from any territory of the United 
States outside of state limits into the ports of any of the states for 
the purpose of raising revenue for the support of the territorial gov- 
ernments, for such duties would be levied by Congress, not under 
the general power to levy duties, imposts, and excises, but under 
the power to legislate for territory of the United States outside of 
state limits. It is difficult to conceive any reasonable objection 
which could be made to the holding that the doctrine of uniformity 
as to imposts, duties, and excises, like the rule of apportionment 


1 Sec. 8, Par. 1 and Sec. 9, Par. 6, of Art.1. Clearly Par. 5 of Sec. 9 would have no 
application. 
2 12 Harv. L, REV. 365. 
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of capitation and other direct taxes, should be limited to. the 
power of Congress to raise revenue for general purposes. 

The application of the line of decision above suggested to the 
question in the Hawaiian case, that is, the’ effect of the Fifth and 
Sixth Amendments on proceedings in territorial courts, would 
perhaps be more difficult, and yet a satisfactory solution might 
easily be reached. The contention on the one hand would be 
that as the only judiciary directly contemplated by the constitution 
is the federal judiciary, exercising its power within territory in- 
cluded in state limits, these amendments have no application to 
territorial courts which are not created or authorized in pursuance 
of the judiciary article, but are provided for or authorized by Con- 
gress under the authority to legislate for the government of the 
territories. On the other hand, it could be contended that these 
amendments forming part of the Bill of Rights were incorporated 
into the constitution as a result of the fear that too great a measure 
of power was being given to the federal government,! and the con- 
viction that Congress should be limited as state legislatures had 
already been limited in state constitutions for the protection of 
individual rights, and were intended to apply to the exercise of 
any power vested in Congress by the constitution, including the 
power to make rules and regulations for territory not within state 
limits. The latter of these views seems to the writer of this paper 
to be more in consonance with the principles of our constitutional 
government. If it is admitted that the framers of the constitution 
contemplated the exercise by Congress of the power of providing 
territorial governments, it can hardly be conceived that they 
intended to give to Congress unlimited power in this respect. It 
must be borne in mind that the protection of individual rights and 
property against the undue exercise of governmental power was an 
ever-present motive in the framing of the state and federal consti- 
tutions; and that the rights thus protected were not conceived of 
as the rights of any particular persons but of all persons. It is 
hardly imaginable that the framers of the constitution, having in 
mind the principles of the Declaration of Independence, would 
have deliberately contemplated the subjection of any class of 
people who should come within the jurisdiction of the United 
States to an arbitrary and unlimited power which they did not 
tolerate for themselves. An argument against this conclusion is 


1 See 6 Harv. L. REV. 405. 
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that predicated on the assumption that the ordinary methods of 
procedure in common-law courts cannot be applied in courts pro- 
ceeding in accordance with the principles of another system of 
jurisprudence; but it is a significant fact that the courts of Louisi- 
ana, in which the civil law system still prevails, have been able to 
administer justice, both civil and criminal, without the violation of 
any of the fundamental principles of the common law. True it is 
that some changes in methods of procedure were necessary after 
Louisiana became a part of the Union, but these changes were 
easily made there, and might easily be made in any jurisdiction 
where justice is being administered in accordance with the forms 
of law. It is not necessary that the final and complete sovereignty - 
of the United States be extended to any territory in which a 
system of civil and criminal law cannot be put in operation for the 
government of all persons who by the acquisition of such territory 
become subjects of the United States. Looking at the Newlands 
Resolution from this point of view, it would not be difficult to 
reach the conclusion that it was intended that criminal procedure 
in the territory of Hawaii should be administered after the treaty 
for the annexation of the islands went into effect in accordance 
with the requirements of the Fifth and Sixth Amendments. It 
may be that jury trial in Hawaii or in the Philippines would be to 
some extent unsatisfactory, but it is likewise unsatisfactory under 
some conditions found to exist in other portions of the territory of 
the United States, and mere inconvenience is not a sound argument 
as against the application of either a constitutional or statutory re- 
quirement. The most serious objection to regarding the constitu- 
tional requirements of indictment and jury trial to be applicable in 
the territories is that the states may dispense with these requirements 
so long as they do not take away due process of law, while Congress 
cannot, under the view here suggested, dispense with them in the 
territories. But the assumption that these restrictions bear harder 
upon Congress than upon the states is superficial. Such require- 
ments have been found in the constitutions of all the states, and 
they have been modified only by amendment of those constitutions. 
The restrictions of the federal constitution, construed as limiting 
the power of Congress to provide for territorial governments, may 
likewise be removed by amendment. There is no essential dis- 
similarity between the two classes of cases. 

The court in the cases above referred to has not indicated any 
definite conclusion on the interesting question as to the status of 
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the inhabitants of the territory recently acquired by the United 
States, but, from the views expressed by the various judges, it may 
well be surmised that when the question arises there will be radi- 
cal differences of opinion. It may, indeed, be contended that 
there may be within such territory subjects of the United States, 
individuals whose personal and property rights are permanently 
controlled by laws made by or under the authority of Congress, 
who are not and cannot become citizens; and that persons born 
within territory which has been accepted as within the jurisdiction 
of the United States under the broad definition of the Fourteenth 
Amendment are not citizens by birth, That amendment recog- 
nizes the possibility of permanent existence within the territory of 
the United States of Indian tribes the members of which are not 
citizens of the United States nor subject to its laws; and without 
doubt there are tribes of people in the Philippine Islands which 
may be put in the same category with similar effect. But it will 
not be easy to form a rational conception of the situation of per- 
sons who owe allegiance to the laws of the United States, and of 
territorial governments established under the authority of the United 
States, who are not, by virtue of that fact, citizens of the United 
States. Such a conception would, it is submitted, be inconsistent 
with the rules of international law so far as they affect the rights 
and privileges of those persons going for a proper and temporary 
purpose from the limits of the United States into foreign coun- 
tries, and, it is also submitted, it would be contrary to the principles 
of our constitutional system of government; and yet, if Professor 
‘Langdell’s exposition is sound to its fullest extent, such a concep- 
tion, with all the complications following it, must be entertained. 
Indeed the fundamental objection to the theory is that it must lead to 
the conclusion that persons born in any part of the territory of the 
United States, outside of state limits, are not ipso facto citizens of the 
United States under the provisions of the Fourteenth Amendment. 
Such has not been the practical construction placed upon that 
amendment. It will certainly be difficult to establish a theory of 
the constitution under which children born of white parents per- 
manently residing in Porto Rico or the Hawaiian or Philippine 
Islands are not American citizens, and it will be equally difficult 
to point out any recognized distinction between children born of 
white parents and those whose parents are Negroes, Malays, or 
Indians, provided at the time of the child’s birth such parents are 
subject to the laws of the United States with the intention of con- 
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tinuing subject to those laws. No such distinctions as to color 
have been recognized with reference to citizenship by birth, 
though they have been perpetuated as to citizenship by naturaliza- 
tion. Bearing in mind the important fact that rights of citizenship 
do not include political rights, which are not regarded as inherent 
but as conferred in accordance with the dictates of public policy, 
there seems to be no particular reason for denying the rights of 
citizenship to any class of persons who are subject to the laws. 
The line of decision which has been suggested would settle the 
question of citizenship without any necessity for instituting fine 
distinctions. 
Emlin McClain. 


Mo1nes, Iowa. 
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RECENT PROGRESS TOWARDS AGREEMENT 
ON RULES TO PREVENT A CONFLICT 
OF LAWS. 


UBLIC International Law overshadows what we are accus- 
tomed, rightly or wrongly, to term Private International Law. 


— It overshadows it both in dignity of character and in fixedness of 


character. No one now doubts that there is a public international 
law of binding force, so far as any law can be declared obligatory 
for which no sovereign has supplied or can supply a sanction. 
That it exists and is a part of the common law of England has 
been the doctrine of Anglo-American courts since the middle of 
the last century. That it exists and has a binding force is as- 
sumed in the Constitution of the United States, in its provision 
that Congress may define and punish offenses against the Law of 
Nations. It defines, but does not create them.! 

‘Private international law stands on very different ground. It is 
only an expression of the opinion of particular courts or jurists as 
to what law should be applied to the determination of a question 
involving private rights of foreigners or private rights claimed by 
virtue of some foreign transaction. It is a doctrine of preferences 
between different laws of different sovereigns. The old name of 
Conflict of Laws is still the more scientific one, and Germany and 
Italy not unreasonably adhere to it. Private international law is 
something to which the world is working up. It is, in strictness, a 
term of the future. 


A Dutch jurist, Dr. Jitta of Amsterdam, in 1890 published a 


volume entitled ‘“‘ Méthode du Droit International Privé,” in which 


he asserts that the growth of civilization has brought us to a point 
where we can recognize rights of man as a citizen of the world 
which are superior to any rights that a particular State can give to 
its particular citizens. But there are few subjects as to which 
humanitarian and sentimental considerations can fairly be expected 
to lead to international legislation. There is a field for the Red 
Cross. There was a legitimate standing ground for the Hague 


1 United States v. Arjona, 120 U. S. 479, 488. 
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Convention of 1899 as to the conduct of war. When, however, we 
come to such subjects as the weight to be given to foreign judg- 
ments, or the rights of a foreign guardian, we get little aid from the 
impulses of humane feeling or the modern sense of the brotherhood 
of man. It is not by a priori comprehensive schemes of world-law 
that provision is to be made for the ordinary cases of a conflict of 
laws. It must come, like every other thing of permanence and 
value, by a slow course of progress from small beginnings. 

In 1889 a South American Congress of Private International 
Law sat at Montevideo to concert some general continental scheme 
of regulation. Seven nations were represented. Eight conven- 
tions were framed, comprehending almost a code upon the subject, 
which have since been made the basis of treaties between several 
of these powers,’ All European nations were invited to become 
parties to these conventions, and there is reason to think that Spain 
gave the matter some consideration before the war which drove 
her out of Cuba and so largely destroyed her interest in American 
affairs. In 1900 she brought it before an informal gathering of the 
States of Latin America, which she summoned at Madrid. Fifteen 
of them were represented, and the results reached at Montevideo 
were favorably considered. 

The second Pan-American Congress, which met at Mexico in 
I90I-2, set out to accomplish a still more ambitious task. This 
was the preparation of a code both of Public and of Private Inter- 
national Law, to be drawn up as soon as may be by a commission 
of five American and two European jurists. 

Meanwhile Europe had gone to work in a more modest and quiet . 
way. There was no attempt to call a Pan-European Congress, 
There was no desire that all Europe should participate in it. 

In 1893 the Netherlands issued invitations to such European 
States as she judged best, to send delegates to a Conference at the 
Hague to consider the adoption of identical laws or of an interna- 
tional convention on certain subjects relating to personal status, 
private property, and the forms of legal documents. Thirteen 
nations sent delegates, and similar Conferences were held in 1894 
and 1900, resulting in conventions for determining what law shall 
be applicable in case of conflicting claims as to matters of mar- 
riage, divorce, and guardianship, and to successions and bank- 
ruptcies, and to regulate certain methods of judicial procedure 


1 29 London Law Magazine and Review, 2. 
26 
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affecting foreigners. The conventions as to the celebration of 
marriage, adjudication of divorce and guardianship, were, by the 
summer of 1902, ratified by the executive departments of twelve 
of the powers. To that concerning successions ten acceded, but 
as Russia and Hungary refused their assent, the Netherlands has 
called another Conference to revise that and, as to some points, 
the others, which will assemble in May, 1904. 

Ratification by the legislative departments is required in the 
case of a number of the powers concerned, and it may be pre- 
sumed that this will be generally deferred until the Conference of 
1904 has done its work. 

The Netherlands has been criticised for not extending wider 
invitations to these Conferences. At the last meeting of the Inter- 
national Law Association, at Antwerp, in September, 1903, this 
feeling found some expression, and Dr. Meili, one of the Swiss 
delegates, in a work recently published, gives voice to the same 
opinion, in regard to the absence of England and the United 
States." There would seem, however, ample justification for omit- 
ting to invite them. The Netherlands wisely thought it best to 
move slowly, and in concert with those powers that might be 
expected to take the same view of many, if not most, of the ques- 
tions to be presented. Only nations of eastern and central conti- 
nental Europe therefore were asked to participate. There were 
points of difference enough between them, but they were neigh- 
bors, and most of them had a jurisprudence founded on the Roman 
law. The presence of representatives from insular England, and 
countries across the Atlantic, having a common law differing widely 
from the Roman, and a judicial system differing not less from that 
found generally on the continent, would have doubled the occasions 
of difference. It was natural to desire to get a continental agree- 
ment first, at least, before going beyond seas for new adherents,” 

Take, for instance, the vexed question whether domicil or nation- 
ality should be the test of personal capacity. No advocate of 
nationality as the criterion would have welcomed the presence of 
Englishmen or Americans. Even the Latin-Americans at the 
Montevideo Congress had decided in favor of domicil. In the 
Hague conventions, however, that of nationality was agreed on. 


1 Das internationale Civilprozessrecht auf Grund der Theorie, Gesetzgebung und 
Praxis, Zurich, 1904, p. 26. 

2 See M. Asser’s remarks on this subject on taking the Chair in the Conference of 
1894. Actes de la Deuxitme Conférence de la Haye, etc. The Hague, 1894, p. 13. 
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If the Hague conventions, as they may be revised and perfected. 
this year, should go into full force in eastern and central Europe, 
it is probable that on certain points the United States would eventu- 
ally be glad to express their concurrence in them, by some formal 
act of adherence, on the part of the treaty making power. There 
may be constitutional objections to such action in respect to some 
of the matters involved, owing to the peculiar relations of the 
States to the United States. But so far as the United States can 
speak, it would be obviously desirable that they should. The diffi- 
culties for instance now in the way of the marriage of Americans 
abroad are so great as to be almost prohibitory; and it is largely 
for want of a prescribed rule, applicable to those of every State. _ 
Congress has gone as far as it dared to venture by Revised Stat- 
utes § 4082, which allows marriages before consular officers of 
those who would be authorized to marry if residing in the District 
of Columbia. The State Department, however, frowns upon such 
marriages, and with good reason.' If the United States were now 
to recommend to the several States the enactment of identical 
laws in respect to foreign marriages of their citizens, conforming in 
whole or part to the conclusions of the Hague Conferences, it 
could hardly fail to be of advantage. Such a piece of advice 
might have been treated, fifty years ago, as a gratuitous inter- 
ference with reserved rights, but it would shock few at the present 
day. The Civil War and the Fourteenth Amendment have brought 
the States and the United States into such intimate relations, and 
the objects to be attained are both so important and so far removed 
from party controversy, that any recommendation of this nature by 
Congress would at least receive the most respectful consideration. 

The inconvenience resulting from a conflict of laws between our 
States on the subject of commercial paper has of late been largely 
avoided by the general adoption of the Negotiable Instruments’ 
Act, framed by the Annual Conference of the States for Promoting 
Uniform Legislation. It is from the action of this body that the 
most is to be hoped for in the immediate future in smoothing the 
way to general agreement within the United States as to matters of 
private law. Identical statutes in different States avoid many ques- 
tions incident to a choice between different statutes of different 
States. The existence of this American conference, as a permanent 
body, was one of the causes that encouraged the Netherlands to 


1 3 Wharton’s Int. Law Dig. § 261. 
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call the first Hague Conference.'! Its work ought to be forwarded 
by all who are interested in advancing the unity of American 
jurisprudence. 

It is understood that those in charge of the preparations for the 
Universal Congress of Jurists and Lawyers, to be held at St. 
Louis on September 28, 1904, are considering the advisability of 
bringing before that body for discussion some of the results of the 
Hague Conference of 1900. Such a step would serve at least one 
good purpose: it would give the American bench and bar a better 
knowledge of what Europe is now doing in the field of law reform. 
It might also lead to American legislation on the part of some of 
our States on the lines marked out at the Hague. 

A somewhat similar Congress, that of Private International Law, 
which was an incident of the Paris Exposition of 1900, initiated a 
movement that may prove of wide importance. This was the cre- 
ation of a standing commission to endeavor to organize an inter- 
national Institute, a leading object of which should be the collection 
and publication of statutes and judicial decisions of the different 
nations of the world. 

The Brussels conferences of 1883 and 1886 initiated a move- 
ment in the same line, resulting in a convention between eight 
powers, which all of them ratified in 1889. As between the 
United States, Belgium, Brazil, Italy, Portugal, Servia, Spain, and 
Switzerland, this secured the prompt transmission by each gov- 
ernment of copies of all its official publications, thereafter issued, 
to the bureau of international exchange in every. other. A 
supplementary Convention between the same powers, excepting 
only Switzerland, also went into effect at the same time, under 
which copies of the parliamentary proceedings thereafter published 
by each are sent, also, direct to the legislative departments? (aux 
chambres législatives) in the rest. The absence of most of the 
great powers from the list of the adherents to these conventions 
shows that they offer an imperfect measure of relief against a real 
evil, the ignorance of nine-tenths of the world as to the changes in 
the law which time is daily working. 

This measure contemplates also the exchange of but a small 
part of what each country could furnish. It makes no provision 
for the publications made before 1889. So far as this country is 


1 Actes de la Conférence de la Haye, chargée de réglémenter diverses matiéres de 
Droit International Privé. The Hague, 1893. pp. 625. 
2 25 U.S. Statutes at Large, 1465-1471. 
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concerned, it makes none for those of the States. Nor does it 
look to the use of the material gathered for general information, in 
the shape of new publications. 

The commission proposed by the Paris Congress of 1900 has a 
wider scope of duty and of possibility. Such a body could achieve 
a good deal, if it could form a connection with some public or quasi- 
public foundation, of a national character, like for instance in this 
country the Smithsonian Institution or the Carnegie Institute. It 
could decide what was worth publication and what was not, from a 
scientific point of view, unhampered by the requirements of official 
etiquette, and unembarrassed by a need of seeking the favor of 
administrative bureaus or legislative committees. If any great 
public library should be built up at some central point, under the 
patronage of a commission of this nature, it would mean a good 
deal; but of far more importance would be the use of this library 
as a source of selection by impartial judges for what of the mod- 
ern law of every country is worth the knowledge of all countries. 


Simeon E. Baldwin. 
YALE Law SCHOOL, Feb. 26, 1904. 
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Res Jupicata. — The distrust of the layman for the technicalities of the 
law will be increased and a new significance will be given to the ancient 
opinion that “estoppels are odious” by a recent decision of the United 
States Supreme Court. In 1896 a Kentucky circuit court decided that 
the Hewitt law constituted an irrevocable contract exempting the defendant 
bank from certain taxes. In 1898, in a suit between the same parties, a 
federal court enjoined the attempt to collect the tax for future years, hold- 
ing the judgment of 1896 conclusive evidence that an irrevocable contract 
existed. Subsequently the Kentucky Court of Appeals, in reversing the 
judgment of 1896, decided that no irrevocable contract existed, and the 
case was remanded. In the new trial the bank introduced the decree of 
1898 as rendering the irrevocability of the contract res judicata. Upon 
error to the Supreme Court of the United States this defense was sustained 
by a majority of one. Deposit Bank v. Board of Councilmen, 24 Sup. Ct. 
Rep. 154. A well-reasoned decision of a federal circuit court,’ directly 
contra, which apparently escaped the notice of the court, must now be 
regarded as overruled. In consequence of this decision, the plaintiff in 
the new trial is thrown out of court by an indirect effect of the very judg- 
ment which it has just succeeded in reversing. 

The effect of an estoppel whether by judgment, by deed, or iz fais, is 
merely to preclude the party estopped from disputing the existence of cer- 
tain facts or the correctness of certain propositions of law.? Any conten- 
tion that the estoppel fer se actually establishes the objective existence of 
the facts is obviously erroneous, for it is freely conceded that the parties 


1 French v. Edwards, 4 Sawy. 125. 2 Co, Litt. 352a. 
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estopped by a judgment might have avoided the estoppel by introducing 
other evidence,’ and estoppels by deed and zm fais are admittedly most 
valuable when they prevent a party from setting up actual facts. 

This being the nature of estoppel, there are two possible views of the effect 
of a judgment based on an estoppel. ‘The first is that it merely affirms 
the existence of the estoppel and enforces it as a bar against any attempt 
to set up the facts. But if the decree of 1898 merely affirmed that the 
existence of the judgment of 1896 existed as an estoppel and precluded 
the plaintiff from asserting that the contract was revocable, it would be 
clearly competent in the new trial for the plaintiff, while conceding the 
correctness of the decree which decided that an estoppel then existed, to 
show that since 1898 the estoppel had been removed by the reversal of the 
judgment.* The principal case can then be sustained only on a second 
theory, namely, that in dealing with a former judgment a court regards it 
not merely as preventing the questioning of certain facts, but as conclusive 
evidence of their actual existence ; that the federal decree of 1898 not only 
asserted the existence and conclusiveness of the judgment of 1896 as an 
estoppel, but asserted further the correctness of that judgment as a judgment 
on the merits, so that the decree of 1898 was an independent adjudica- 
tion that the Hewitt law actually constituted an irrevocable contract. This 
view is fictitious, for to affirm that a judgment based on an estoppel estab- 
lishes the facts, but only between the parties, is in effect to admit that 
it does not establish the facts at all. Furthermore, as is frequently the case 
when fictions are consistently adhered to, it leads to consequences unde- 
sirable from a practical standpoint, as is illustrated by the decision of the 
principal case. 


LiaBILITy OF NATIONAL BANKS ACQUIRING SHARES IN A PARTNERSHIP. — 
National banks, although given great freedom as to the kinds of security 
that they may take for already existing loans, may nevertheless be subjected 
to some restrictions. A national bank in a recent case accepted as security 
nine of the forty transferable shares of a partnership. In the course of 
realizing on this security the bank accepted a transfer of the shares and 
participated in the management of the partnership. Debts were contracted 
and the partnership became insolvent. It was attempted to hold the bank 
liable for such debts as a partner, thus subjecting it to the burden of the 
insolvency of other partners. The court held, however, that the bank, 
though able to own the shares, had no capacity to become a partner. 
The bank, however, was held to have become a part owner of the partner- 
ship property, such ownership being in its nature several, and was held 
liable for its proportional share of the debts in question but no more. 
Merchants’ National Bank v. Wehrmann, 68 N. E. Rep. 1004 (Oh.). 

If the court is right in saying that the bank had capacity to hold and 
did hold title to the shares, it would follow that the bank became in all 
respects a partner, for from the nature of the shares that is a necessary 
consequence of their ownership. Although a corporation is generally held 
to lack capacity to form a partnership,! it may become a partner if the char- 


8 Cf. Chicago Theological Seminary v. People, 189 III. 439. 
* Cf. In re Anglo-French, etc., Sect, 14 Ch. D. 533. 


1 Aurora State Bank v. Oliver, 62 Mo. App. 390; Whittenton Mills v. Upton, 10 
Gray (Mass.) 582. 
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ter so authorizes.? The question therefore is what powers were conferred 
on the bank in this case. The national banking act allows national banks 
to do business incidental to banking.* This might be construed to allow a 
bank to become a partner when according to the ordinary methods of . 
that business such a course is necessary to realize on securities. Similarly 
a bank taking shares in another bank to collect a debt, becomes liable as a 
shareholder.‘ But to allow a bank to become a partner is going consider- 
ably farther because the bank is thus subjected to unlimited liability for 
partnership debts. The capacity to enter a partnership is so rarely con- 
ferred upon a corporation and is so dangerous to the safety of banks that 
the presumption against such capacity is very strong. The general words 
of this statute are hardly sufficient to grant so unusual a power. 

If the bank could not become a partner it would follow that it had no 
capacity to own the shares. If therefore the capacity were lacking, the 
attempted transfer was not effective to pass title. Similarly an w/tra vires 
purchase of stock in another bank has been held to give the purchasing 
bank no title. The better view is, therefore, that the bank, having no title, 
incurred no liability for any partnership debts. 

The view of the principal case is an illogical compromise between the 
two views suggested and is unsupported by authority. The idea of a 
several ownership of an undivided nine-fortieths interest is a conception 
difficult to grasp and apparently an innovation in the law. 


CANCELLATION OF INSTRUMENTS ON WHICH ACTION AT Law IS PEND- 
Inc. — Although it is now almost universally held that fraud may be 
pleaded in bar of actions at law on written instruments, yet equity commonly 
gives the relief of compulsory surrender and cancellation." Where there is 
an action at law already pending, however, the courts of equity are not 
agreed as to whether it is advisable to interfere. In those jurisdictions 
where by statute a defendant at law may compel his opponent to prosecute 
his action to a judgment, the rule of the United States Supreme Court ? 
would seem to be adequate. Here the bill is simply dismissed, the suit at 
law being regarded as means sufficient to bring about justice between the 
parties. A recent decision of the United States Supreme Court rests on this 
view of the case. Cable v. United States Life Insurance Co., 24 Sup. Ct. 
Rep. 74. 

In jurisdictions where the defendant at law is not protected by the 
statute mentioned above, the question is more difficult. If the plaintiff at 
law fails to prosecute his action to a judgment, the plaintiff in equity is in 
no better position than he would have been if no action at law had been 
brought. Influenced by this view of the case, a number of jurisdictions 
allow the bill, enjoin the action at law, and decree the relief if it is war- 
ranted on the hearing.* It is*obvious, however, that such a proceeding 


2 Butler v. American Toy Co., 46 Conn. 136. 
8 U. S. Comp. Sts. 1901, § 5136. 

# National Bank v. Case, 99 U. S. 628. 

§ California Bank v. Kennedy, 167 U. S. 362. 


1 Fuller v. Percival, 126 Mass. 381. Contra, Allerton v. Belden, 49 N. Y. 373. 
2 Grand Chute v. Winegar, 1 5, all. (U. S.) 373. 
8 Metler’s Administrators v. Metler, 18 N. J. Eq. 270. 
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may involve an injustice to the plaintiff at law. He has been unnecessarily 
hampered in the enforcement of a legal right, if it appears that the plaintiff 
in equity is not entitled to the relief sought. A better disposition of the 
case, although not sustained by any considerable authority, has been sug- 
gested both in England and America.* This is merely to retain the bill 
without relief pending the speedy prosecution by the plaintiff at law of his 
action there. In the event of his failure so to do, the court of equity is in 
a position to proceed immediately to give relief. The court thus retains 
control of the situation without piling up the costs and without interfering 
with a speedy determination at law of the rights of the parties. 


EXTENT OF THE PuBLiC EASEMENT IN City STREETS. — It is commonly 
stated that the easement of the public in land used for streets consists of 
the right to use the land for all reasonable public purposes to which a street 
is naturally fitted. Conversely the owner of the fee is held to retain all 
rights in the property not inconsistent with the full enjoyment of the ease- 
ment by the public. It follows that if the latter uses the land for purposes 
not included within the scope of the original easement it.is an infringement 
of the owner’s rights, legally entitling him to compensation. As the stand- 
ard governing the extent of the public easement is however continually 
broadening in its application under modern conditions, the landowner’s actual 
rights are becoming more and more restricted, and tend to become identi- 
fied with those of any other member of the general public. 

The difficulty is to determine what is a reasonable use of the street for 
public purposes. How far can the public go in using a highway without 
imposing an additional servitude upon the land? In answering this ques- 
tion the courts have naturally distinguished between city streets and country 
roads on the ground that a city street has always been and may properly be 
subjected to greater burdens than a road in the country, since it affords a 
natural and appropriate channel through which necessities and conveniences 
peculiar to city life may be made accessible to the public.’ 

As to most uses to which city streets can legitimately be put the law is well 
settled. Thus the public may build sewers,” lay water-mains, and gas-pipes,® 
etc., in the highway without being required to compensate the owner of the 
fee. So horse and trolley cars may be operated and trolley poles and 
wires erected.* Telegraph and telephone poles, on the other hand, are 
generally held to impose an additional servitude ;° and such is practically 
the universal rule in the case of steam railroads of the ordinary type. As 
to elevated railways the law is not yet settled, but probably the better view 
is that they entitle the landholder to compensation.* An important addi- 
tion to the law on this general subject has been made by a late Massachu- 
setts case which reaches the conclusion that a tunnel or subway for electric 


* Hoare v. Bremridge, L. R. 8 Ch. App. 22. See also Glastenbury v. McDonald, 
44 Vt. 450. 


1 Chesapeake, etc., Co. v. Mackenzie, 74 Md. 36, 47. 

2 Cone v. City of Hartford, 28 Conn. 303. 

3 McDevitt v. People’s, etc., Gas. Co., 160 Pa. St. 367. 
* Taggart v. Newport Street Ry. Co., 16 R. I. 668. 

5 See 4 Harv. L. REV. 240. 

§ Story v. New York, etc., R. R. Co., go N. Y. 122. 
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cars is not an additional servitude, and gives the owner no such right. 
Sears v. Crocker, 69 N. E. Rep. 327. To reconcile such decisions under 
any single principle which will at the same time furnish a workable rule in 
deciding new questions, seems well-nigh hopeless. The one first noticed, 
that of reasonable use, for example, though often laid down, is so vague as 
to be nearly worthless when applied to meet new conditions. In place of 
any single principle it is submitted that the authorities fairly result in the 
following distinct propositions, which define the proper limits of the pub- 
lic’s right. (1) The public may make repairs and incidental changes in the 
land necessary for the fullest enjoyment of its easement. (2) Uses of a 
highway that are long established and usual, together with new ones analo- 
gous to them, such as use for sewers, gas-pipes, etc., impose no additional 
burden on the land, since they must fairly have been within the owner’s con- 
templation when the easement was acquired. (3) Since a highway is pri- 
marily for travel, a strong presumption arises that any use of the land for 
, this purpose is within the scope of the easement, even although its form 
may be entirely new. This presumption, however, is rebutted by proof that 
the new mode of travel is necessarily very burdensome or prejudicial to the 
landowner. The Massachusetts case last referred to is clearly within the 
application of the third principle thus advanced ; and in the absence of any 
showing that the tunnel would be unreasonably burdensome to the abutter, 
it is believed to be sound. 


APPORTIONMENT OF A LaKkE-Bep.— The extensive cutting of forests in 
recent years has led to the disappearance of a great many fresh-water lakes. 
Every such occurrence may bring before the courts a most perplexing 
problem, namely, the apportionment of the lake-bed among the riparian 
owners. A recent Minnesota case furnishes an example. A non-navigable 
pond several hundred acres in area gradually dried up, leaving a tract of 
fertile land. The riparian owners, who, by the law of Minnesota, own the 
beds of non-navigable ponds, applied to have their boundary lines deter- 
mined. ‘The Supreme Court on appeal suggested that the riparian owners 
each take triangular pieces meeting at the centre of the pond. Schesfert v. 
Briegel, 96 N. W. Rep. 44. 

The problem presented by the case would be greatly simplified if it were 
possible to say at the outset that there are in lake-beds definitely fixed 
boundary lines separating the property of the different owners. The law, 
however, is clearly against such a supposition. Boundaries under streams 
or lakes are not fixed, but vary with the changes in water-line.’ If a lake, | 
very deep at one end and shallow at the other, dries up, the owners on 
the shallow side will have their boundary lines lengthened as the waters 
recede at the expense of the owners on the deep side. For a correct 
adjustment of rights, then, it is apparent that a complete history of the 
pond in the course of its disappearance is necessary. But where an 
entire pond has wholly dried up in the course of a few years, and it 
is impossible to get such a history, it would be the practical thing to 
consider the pond as having disappeared instantaneously. Upon such an 
assumption the land would have the boundaries which existed at the time 
the tracts of land around the pond were laid out. It ought to be possible 


1 Welles v. Bailey, 55 Conn. 292. 
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to determine these lines in any body of water, however irregular in shape, 
with some approximation to accuracy. Since the plan of apportionment 
suggested by the Minnesota court is wholly inapplicable to any body of 
water with deep indentations of shore-line, it cannot be accepted as the 
true solution of the problem. 

The natural plan, and one which it is believed will suit all cases of this 
| class, is, with some modification, that adopted in the case of streams. 
Boundary lines should run to the “thread” of the body of water, not to 
the centre. The “thread” of a lake consists of lines drawn from the 
central point of the various arms in such a way that points in those lines 
are equidistant from the nearest points in the shore-line on either side. 
These lines can be drawn with mathematical accuracy, but a rough method 
of determining them is to draw successive parallel shore-lines until the 
whole area is covered. The lines making up the “thread” will then be 
clearly apparent. ‘The boundary of the various landowners’ lines may then 
be drawn perpendicular to the shore-line, extending to the nearest point in 
the “ thread.” 

It must be acknowledged that the plan suggested is inconsistent with the 
rule often laid down that each riparian proprietor should retain a propor- 
tionate part of the shore-line as the waters recede,? but that rule does 
not seem to have a fair basis in principle. It is surely no more than 
just that an owner of land bordering on a remote arm of a body of water 
ari lose his riparian rights when the receding waters have left that arm 

land. 


FORFEITURE IN CONTRACTS FOR THE SALE OF STANDING TREES. —The 
common form of contract for the sale of standing trees is absolute in 
terms, and contains a clause which limits the time in which the vendee 
may remove the trees; and if there be no such clause, the courts usually 
interpret the contract to contemplate the limitation of a reasonable time.! 
An interesting question arises as to the effect of this limitation when the 
time limited has expired. The weight of authority inclines strongly toward 
_ the view that in that event the vendee’s rights in the timber are absolutely 
determined.? This is the attitude of the North Carolina courts, as is evi- 
denced bya recent decision in that state. Bunchv. Elizabeth City Lumber 
Co., 46 S. E. Rep. 24. 

Such a result is easily reached if the Massachusetts view is taken that the 
contract conveys no title until the trees are severed from the realty.? If 
that is a sound interpretation, it is clear that, as to the standing trees at any 
rate, the vendee at the expiration of the period given him has neither 
present title nor opportunity to get it in the future. 

But this interpretation, though convenient for the purpose of avoiding the 
fourth section of the Statute of Frauds, seems untrue, for it can hardly be 
doubted that the parties themselves look upon the transaction as one involv- 
ing an immediate change in the ownership of the standing trees. The 


2 Deerfield v. Arms, 17 Pick. (Mass.) 41. 


1 McRea z. Stillwell, 111 Ga. 65. 
2 Macomber v. Detroit, etc., R. R. Co., 108 Mich. 491; Saltonstall v. Little, 90 Pa. 
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courts of other states admit there is such a change in ownership, but inter- 
pret the contract to be in effect one for the sale of a “term” in the trees, 
so that at the end of the time the title to whatever trees are left reverts 
to the owner of the land.‘ But if the parties had this idea in mind, they 
would surely have expressed it in much clearer terms. Both constructions 
considered are open to further objection on the ground that they favor a 
forfeiture. If, therefore, there remains any other reasonable interpretation 
of the contract, it should be preferred to either of these two. 

Such an interpretation, it is submitted, is that offered by those courts which 
hold that the limitation in question applies only to the license of the vendee 
to enter upon the vendor’s land, and to use it as a storing place for his trees 
before removal. The objection to this view has always been that it leaves 
the parties at the end of the time limited in an anomalous situation. The 
purchaser owns the trees, but has no legal right to go upon the seller’s 
land to get them. But such a situation is not impossible of solution. One 
way out of the difficulty is for the vendee to enter and remove his trees. 
By doing so he becomes liable in trespass guare clausum fregit, and must 
pay for all damage caused to the vendor's land, not however for the value 
of the trees.” If the vendor should resist any entry upon his land, it is 
believed a court of equity would step in to prevent the vendee’s losing the 
enjoyment of his property, with a decree that the vendee be allowed a further 
reasonable time in which to remove. In the equitable proceeding leading 
to such a decree the vendor would of course recover damages for all loss 
suffered by him, and any part of the purchase money which was due and 
unpaid. 


Po.iticaL Status OF Porto Ricans. — The early treaties by which 
land was ceded to the United States contained express stipulations that 
inhabitants not electing to retain their former allegiance were constituted 
American citizens. The treaty of Paris contained no such provision, and 
on this fact is based the dictum of one of the Insular Cases that until their 
status is changed by legislation the Porto Ricans continue to be foreigners. 
In the first case in which the question has been squarely raised, the United 
States Supreme Court, while refusing to decide whether or no the Porto 
Ricans are citizens, decided that they are not aliens. Gonzales v. Wil- 
liams, 24 Sup. Ct. Rep. 177. 

Since the political status of Porto Ricans has been altered neither by 
treaty provision nor by subsequent legislation, it is evident that the ques- 
tion whether they have ceased to be aliens is answered by determining 
whether these changes in status were involved in the transfer of sovereignty 
from Spain to the United States. 

Allegiance distinguishes the status of the subject from that of the alien.? 
Certain incidents of the subject’s situation do not belong to the latter: (1) 
The subject owes allegiance to his government even after he has acquired 


* Morgan wv. Perkins, 94 Ga. 353, ; Macomber vz. Detroit, etc., R. R. Co., supra. 

5 Halstead v. Jessup, 150 Ind. 85; Hoit v. Stratton Mills, 54 N. H. 109; Irons v. 
Webb, 41 N. J. Law 203. — Davis v. Emery, 61 Me. 140. 
. § Mitchell, J., in King v. Merriman, 38 Minn. 47, 52. 

7 Irons v. Webb, supra. 
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a foreign domicile.* (2) Resulting from this allegiance the state owes him a 
duty of protection even while abroad. (3) To a certain extent the state is 
responsible to foreign nations for his acts.‘ The allegiance of the Porto 
Ricans was thus clearly one of the most important incidents of Spain’s sov- 
ereignty in the island. Spain might conceivably have retained it by an 
express reservation, but in the absence of express reservation, this incident 
of sovereignty passes in the general transfer. The case becomes all the 
clearer if, as is true of a grant between private persons, a treaty is to be 
construed with reference to the nature of its subject matter. It is incon- 
ceivable that Spain would wish to retain the obligations, or that the United 
States would permit her to retain the rights resulting from allegiance, and 
it is somewhat doubtful whether other nations would have recognized such 
an.anomalous situation even if it had been created. 

It seems clear then that the Porto Ricans are subjects. Whether they 
are citizens is a further question. The constitution confers certain rights 
only on citizens ;° for example, the right not to be deprived of the ballot 
on account of race, color, or previous condition of servitude, and if the 
word “people” as used in the constitution is a term including citizens 
only, as appears probable from its use in the preamble and in the tenth 
amendment, the rights of assembly, petition, to bear arms, and immunity 
from search except by properly issued warrant, are also rights which belong 
only to citizens. It is possible for a state to have complete sovereignty 
over peoples who have no such privileges, and it would follow that no such 
privileges were conferred by the bare transfer of sovereignty from Spain to 
the United States. Whether the right of citizenship was conferred by the 
operation of the constitution within the island, is a question not yet finally 
settled. Judging from the trend of the law as indicated by the Insular 
Cases,® it will probably be decided in the negative, and the holding of the 
New York Supreme Court that a resident Porto Rican is not a citizen, and 
consequently not entitled to vote, ultimately adopted.’ 


RicHT TO FoLLow Trust MONEY CONVERTED BY A BANK.— When a 
bank mingles with its general assets money which it holds as trustee, and 
then becomes insolvent, the cestue’s right to follow the trust ves is important. 
The older authorities generally held that this right existed only so long as 
the specific thing, or some definite thing into which it had been converted, 
could be traced. When the trust ves was money, and was indistinguishably 
mixed with other money, it was commonly said that the right to follow it 
was gone. In Knatchbull v. Hallett,’ however, where a trustee had deposited 
trust money with money of his own in a bank, the English Court of Ap- 
peals held, first, that tracing the money into a definite fund was sufficient 
identification to allow the cestuz to follow it, and, second, that in such a 
case, when the trustee had drawn repeatedly on the deposit, the presumption 
was that he had drawn out his own money, so that the residue included the 


trust ves. 


8 Fast, P. C. c. 2, § 1. 

* See Charge to Grand Jury, 5 McLean (U. S. C. C.) 306, 312. 
5 Slaughter House Cases, 16 Wall. (U. S.) 36, 78. 

6 Cf. Hawaii v. Mankichi, 23 Sup. Ct. Rep. 787. 
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Although most American courts have followed this so-called “ modern 
doctrine of equity,” * when they have come to apply it to cases where the 
trustee is a bank which has mingled the trust money with its own assets and 
then become insolvent, the results have been diverse. ‘They seem to fall 
into three groups. (1) Some allow the cestui to follow his money only when 
he can show that the cash assets actually received by the assignee included 
the amount of his trust money.2 (2) Others enforce the trust whenever it 
can be shown that its proceeds went into the cash assets of the insolvent 
estate, irrespective of subsequent transactions, or the amount which actu- 
ally went to the assignee.* (3) Still others impose a trust upon the general 
assets, not merely the cash, upon proof that the trust property went to 
enrich the estate.® 

This last rule obviously is not supported by either principle of Knatchbull 
v. Hallet. The proceeds have never even gone into a definite fund. It is 
often unjust, too, for when the trust money is used in paying debts, those 
debts are paid in full, with the result that some creditors are preferred at 
the expense of others. ‘The second rule, on the other hand, seems to be 
supported by both the English principles. The trust money has been traced 
into a definite fund, and subsequent dealing with that fund ought not to 
affect the trust property, according to the presumption there set forth, that 
a trustee will deal first with his own property. But although in that case 
such a presumption was justified, in the case of a bank, where both funds 
are grouped together as assets, and the bank expects to use them indis- 
criminately in the course of business, any such presumption of intention 
is contrary to the facts.6 The second principle expounded in Knatchbull 
v. Hallett cannot apply to any of these cases, so those American courts 
which follow the first rule above laid down seem to be justified. In the 
case of a bank the ces¢uz should be allowed to recover only when he can 
trace the proceeds of the trust into the funds actually received by the as- 
signee. ‘This is the result recently reached in a Georgia decision, where 
the funds coming to the assignee were less than the amount of the trust. 
G. Ober & Sons Co. v. Cochran, 45 S. E. Rep. 382. As soon as the course 
of business has so changed the character or amount of the assets that they 
can no longer fairly be said to contain the trust funds, the cestui’s rights to 
follow the ves should be lost. 


ELECTION OF REMEDY AGAINST AGENT OR UNDISCLOSED PRINCIPAL. — 
It is well established that one who deals with the agent of an undisclosed 
principal has, upon the discovery of the relation, two remedies at his dis- 
posal.’ First, upon the ground that the contract is in reality that of the 
principal and not intended to bind the agent, he may recover from the prin- 
cipal. Second, by insisting that the contract was made by the agent as an 
independent party, he may hold the agent. In most jurisdictions, he may 
not only begin his action against either,’ but he is not thereby precluded 


re apg etc., Bk. v. Latimer,67 Fed. Rep.27. Contra, Portland, etc., Co. v. Locke, 
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from suing the other unless he prosecutes it to final judgment against 
one. 

‘The courts appeal in these cases to the doctrine of election of remedies, 
which requires that wherever, for the same cause of action, a plaintiff is given 
two methods of redress based upon inconsistent theories, he be compelled 
to elect one and waive the other.* In designating judgment as the point 
at which election takes place they have, however, made a faulty application 
of the principle. Whether a person has made an election is a question of 
fact. By reason and by authority in other lines of cases, such an unequivocal 
act as commencing suit would seem to be conclusive proof of a binding 
election. Moreover, if a plaintiffs act in prosecuting a suit to within a 
step of judgment is not an election, it is difficult to see how the act of the 
court in pronouncing judgment can be more decisive. _ It is submitted, there- 
fore, that these cases may be reconciled on the ground that the courts while 
professedly applying the doctrine of election have gone upon a theory of 
merger, namely, that the plaintiff has but one right of action which he may 
pursue against either principal or agent until it is drowned in a judgment.® 

The doctrine of election of remedies, however, seems to have been 
correctly applied in a case recently decided by the United States Circuit 
Court of Appeals for the District of Indiana. Barrel v. Newby, 36 Chic. 
Legal News 172. The defendant, when sued as after discovered principal, 
pleaded that the plaintiffs, with full knowledge of the facts, had begun and 
were continuing a suit at law against the agent. The court, holding that 
by the suit against the agent the plaintiff had made his election, overruled 
a demurrer to the plea. ‘The case is extremely interesting since it is prob- 
ably the first which has reached this result. Yet it is a logical consequence, 
if the doctrine of election is to apply. 

Whether the plaintiff should on principle be put to his election, is a 
question somewhat in dispute. At least one jurisdiction has held that in- 
asmuch as the agent is originally bound by the contract he can never be 
released until the obligation is discharged.” Some cases have even sug- 
gested the analogy of joint tort-feasors. On the other hand, it is impos- 
sible, as a matter of truth, to say that the contract was made upon the joint 
responsibility of agent and principal, for the plaintiff entered into it with 
no expectation of charging any one but the agent. Furthermore, when he 
sues one party as solely responsible, he negatives the liability of the other. 
Granting the correctness of the rule which gives such a plaintiff a direct 
right of action against either principal or agent, it would seem that the de- 
cision is correct in compelling him to elect. 


RESTRICTIVE AGREEMENTS AS TO CHATTELS. —The modern tendency 
towards monopoly has found expression in attempts by manufacturers to 
maintain minimum retail prices for the sale of their goods. The manu- 
facturer may effectively bind the wholesaler by a direct restrictive agree- 
ment ; and an attempt is now frequently made to affect likewise the retailer 
by affixing printed labels to the goods, thereby charging all subsequent 
transferees with notice of the conditions under which they were originally 


8 Sessions v. Block, 40 Mo. Ave. Se 
4 See Thompson v. Howard, 31 Mich. 309, 312. 
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sold. Whether the person into whose hands the goods may come is in 
equity bound by such restrictions is an unsettled question. In two New 
York cases'—the only authority that has been found — restrictive agree- 
ments as to chattels were held binding upon third parties who took with 
notice. This is in effect an extension to chattels of the so-called doctrine 
of equitable easements by which covenants restricting the use of land are 
enforced against purchasers with notice.2_ A recent English case is inter- 
esting since it refused to enforce against a retailer certain restrictions con- 
tained in labels attached to boxes of tobacco. Zaddy & Co. v. Sterious & 
Co., 20 T. L. R. 102 (Eng., Ch. D.). It is to be regretted that the court 
gives no reasons for its decision on this point, but in the absence of any 
special facts to distinguish the case, the bald statement of the court “ that 
conditions of this kind did not run with the goods and could not be im- 
posed on them” may fairly be taken as opposed to the New York decisions. 

Whether courts of equity are justified in extending this doctrine to 
chattels must depend upon the real ground on which restrictive covenants 
are held to run with land. If, according to the view adopted by some 
American courts,*® such restrictions are enforced on the analogy of common 
law easements, the doctrine is of course wholly inapplicable to chattels. 
But this analogy is a superficial one. The purchaser’s liability in this 
class of cases is based on the broad equitable principle that wherever equity, 
as against an original promisor, would have enforced specific performance 
of an agreement, it will, as against a purchaser with notice, or a volunteer, 
raise a constructive obligation subjecting him to the terms of that agree- 
ment. The purchaser of such land is in the same position as a purchaser 
from a defaulting trustee, or from an owner of land who had previously 
contracted to sell it to another. In all these cases, if no relief is given, 
the original promisee is unjustly impoverished, while the purchaser who 
takes with notice or without giving value is correspondingly enriched. 
Given, then, a restrictive agreement as to chattels, of such a nature as to 
call for specific performance, and there is nothing in the nature of things 
to prevent it from running with those chattels. 

Restrictive agreements between manufacturers and wholesalers, as, for 
example, the one involved in the recent English case, fall within the rule. 
Such agreements are not in restraint of trade ;*® consequently the manu- 
facturer, owing to the inadequacy of his damages at law, would be entitled 
to a decree of specific performance as against the wholesaler. He is like- 
wise entitled to relief against a retailer who takes with notice, unless, as is 
sometimes suggested, it would be inexpedient for equity to grant such 
relief. The manufacturer, however, being engaged in private business, is 
under no legal duty to place his goods on the market. If he chooses to do 
so, according to modern individualistic notions his right to name the con- 
ditions under which those goods shall be sold is absolute ; and, so far as 
the interests of the public are concerned, there can be no more objection 
to the enforcement of that right against a third party than against the 
original promisor. 


1 New York Bank Note Co. v. Hamilton, etc., Co., 28 N. Y. App. Div. 411; 
Murphy z. Christian Press, etc., Co., 38 sid. 426. 

2 Tulk v. Moxhay, 2 Ph. 774. 

8 Trustees of Columbia College v. Lynch, 70 N. Y. 440. 

* See 5 Harv. L. REV. 274, 276. 

5 Elliman, Sons & Co. v. Carrington & Son, Ltd., [1901] 2 Ch. 275; see Heaton- 
Peninsular, etc., Co. v. Eureka Specialty Co., 77 Fed. Rep. 288. 
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RECENT CASES. 


AGENCY — ELECTION TO SUE AFTER-DISCOVERED PRINCIPAL.—JIn an action 
against the defendant as after-discovered principal the plea alleged that the plaintiff, 
with full knowledge of the facts, had begun and was continuing a suit at jaw against 
the agent for the same cause of action. é/d, that the plea states a good bar. Barrel 
v. Mewby, 36 Chic. Legal News 172 (U. S. C. C. A., Seventh Circ.). See Notes, 
414. 


BANKS AND BANKING — COLLECTION AND REMITTANCE — FOLLOWING PROCEEDS 
oF NoTE. — The petitioner deposited a note for $506 with a bank for collection and 
remittance. On November 21 the bank collected the amount, but did not remit. On 
December 4 it failed, only $29 in cash going to the receiver. The court below decided 
that the petitioner had no equitable lien on this amount. The petitioner excepted to 
this judgment. //ée/d, that the judgment is correct. G. Ober &* Sons Co. v. Cochran, 
45 S. E. Rep. 382 (Ga.). See NOTEs, p. 413. ; 


BOUNDARIES — DIVISION OF A LAKE-BED AMONG LITTORAL OwNneERS. — é/d, 
that the boundary lines of the littoral owners of a non-navigable pond, the waters of 
which have disappeared, consist of lines drawn to the center of the pond from the 
points where the side division lines of the various owners intersect the meandered 
shore line. Scheifert v. Briegel, 96 N. W. Rep. 44 (Minn.). See NOTES, p. 410. 


CANCELLATION OF INSTRUMENTS— ACTION PENDING AT Law.— The plaintiff 
brought action in a state court to recover on an insurance pony. The defendant later 
in a federal court asked for cancellation of the policy on the ground of fraud, alleging 
inadequacy of legal remedy in that, because of a state statute, it could not remove the 
pending state action into a federal court without losing its license to do business in 
that state, and also, because the law as applied in the federal courts was more favora- 
ble to the defendant. A¢/d, that the bill for cancellation will not lie. Cable v. United 
States, etc., Co.. 24 Sup. Ct. Rep. 74. See NorTEs, p. 408. 


CARRIERS — LIMITATION OF LIABILITY—AGREED VALUATION.— The plaintiff 

shipped horses under a contract which provided that the freight payable was propor- 
tioned to the declared value of the property carried, and that the carrier limited its liability 
for damage to the value declared by the shipper. ‘The defendant negligently damaged 
the horses in transit, but they were sold for more than the declared value. The dam- 
age, however, did not exceed the agreed amount. /He/d, that the defendant is liable 
for the actual damage. United States Express Co. v. Joyce, Ind., App. Ct., Feb. 4, 
1904. 
The point thus presented is unusual, but except in the federal courts the decisions 
generally support the principal case. Brown v. Cunard, etc., Co., 147 Mass. 58; 
Starnes v. Railroad, 91 ‘Tenn. 516. They seem to proceed on the supposition that the 
whole purpose of the stipulation is to confine the carrier’s liability within the amount 
specified. It is submitted, however, that the meaning of the clause should not be so 
restricted. The plaintiff has deliberately fixed the value of his goods at a certain sum 
as a basis of negotiation. Damage is essential to his recovery; but he cannot show 
damage unless he is allowed to say that the value of his property is greater than the 
amount he has thus fixed. This, it would seem, he is estopped to do. Richmond, etc., 
R. R. Co. v. Payne, 86 Va. 481. Furthermore, if the amount fixed is to be regarded as 
a merely arbitrary limit to liability without any real relation to the value of the prop- 
erty, the whole oS would, according to the weight of authority, be void as 
against public policy. Moulton v. St. Paul, ete. Ry. Co., 31 Minn. 85. 


CONSTITUTIONAL LAW— ACTIONS BETWEEN FOREIGN CORPORATIONS ON For- 
EIGN JUDGMENTS.— The New York Code as interpreted by the New York courts de- 
nies the use of the state courts in cases between foreign corporations where the cause 
of action arises outside of the state, even though the cause of action is a judgment ob- 
tained in another state. He/d, that the Code provision does not violate the provision 
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of the federal Constitution that “full faith and credit shall be given in each state to 
the public acts, records, and judicial proceedings of every other state.” Anglo-Ameri- 
can Provision Co. v. Davis Provision Co., 24 Sup. Ct. Rep. 92. 

A corporation is not a citizen within the meaning of the federal Constitution. 
Waters-Pierce Oil Co. v. Texas, 177 U.S. 28. No state is obliged to open its courts 
for the settlement of foreign disputes between persons not citizens of the United 
States. Mexican Nat’l R. R. Co. v. Fackson, 89 Tex. 107. Hence the decision in the 
principal case appears unquestionable apart from the fact that the action was based on 
a judgment rendered in a sister state. Cf Bawknight v. Liverpool, etc., Ins. Co., 55 Ga. 
194. This additional fact seems immaterial. The constitutional provision that full 
faith and credit shall be given to such judgments is a rule of evidence only, and does 
not require that an action shall be allowed on such judgments regardless of other ob- 
jections to its maintenance. 7’ £lmoylev Cohen, 13 Peters 312; Wisconsin v. Pelican 
ins. Co., 127 U.S. 265; see Huntington v. Attrill, 146 U. S. 657,672. By refusing to 
take jurisdiction in the principal case the state courts did not dispute the existence of 
the cause of action nor deny the validity and conclusiveness of the judgment; they de- 
cided only that these foreign parties had no right to enforce any foreign claim in the 
state courts. Hence, while the < agpecn appears never to have been previously ad- 
judicated, the decision is probably sound. 


CONSTITUTIONAL LAW — FEDERAL JURISDICTION — ALABAMA FRANCHISE CASES. 
The Alabama constitution provides for the registration of all electors upon qualifi- 
cation according to certain requirements. The plaintiff, a negro, was denied regis- 
tration, and, claiming that the registration provisions were in contravention of the 
Fourteenth and Fifteenth Amendments, brought action to recover damages against 
the board of registrars, and also applied for a writ of mandamus to compel the board 
to register him. The Supreme Court of Alabama held that, granting the unconstitu- 
tionality of the registration provisions, the board of registrars would then be without 
authority to register the plaintiff as a voter, and therefore the plaintiff had suffered 
no legal injury; and that, for the same reason, the board could not be compelled to 
register the plaintiff. The holdings were taken to the Supreme Court of the United 
States on writs of error. é/d, that no federal question is involved. Giles v. Teasley, 
U.S. Sup. Ct., Feb. 23, 1904. 

The decision is clearly right. No constitutional question was raised for the reason 
given as the second ground of decision in Giles v. Harris, 189 U. S. 475. For a dis- 
cussion of that case, see 17 Harv. L. REV. 130. 


CONSTITUTIONAL LAW— PERSONAL RIGHTS—STATUTES RESTRICTING Hours 
oF Lasor.—A New York statute rendered it a misdemeanor to require or to permit 
an employee in a bakery or confectionery establishment to work more than sixty hours 
per week, or more than ten hours per de unless for the purpose of making a shorter 
work day on the last day of the week. ‘Held, that the statute is constitutional as an 
exercise of the police power. People v. Lochner, 177 N. Y. 145. 

Legislation restricting the hours of labor is comparatively modern, and its constitu- 
tionality has seldom been adjudicated by the courts, Statutes limiting the working 
hours for minors and women employed in factories have been held constitutional as 
reasonable regulations to secure the public health. Commonwealth v. Hamilton Mfg. 
Co., 120 Mass. 383 ; contra, Ritchie v. People, 155 Ill. 98. So also similar statutes affect- 
ing the employees in underground mines and smelting works have been held constitu- 
tional on account of the peculiarly unwholesome character of the work. Holden v. 
Hardy, 169 U. S. 366; contra, Jn re Morgan, 26 Col. 415. It is on this ground that 
a bare oo of the court affirmed the decision in the principal case, which probably 
goes further than any previous decision with the possible exception of People v. Hav- 
nor, 149 N. Y. 195. The numerous citations from encyclopedias and medical author- 
ities collected in the opinion of Vann, d: at pp. 169-174 would indicate that some 
reasonable basis existed for considering the occupation peculiarly unhealthful. Conse- 
quently the decision that special legislation for this occupation is constitutional appears 
sound, in view of the fact that a statute is not to be declared void except in a clear 
case. Micol v. Ames, 173 U.S. 509. 


CONSTITUTIONAL Law — PoLicE POWER — PROHIBITION OF POSSESSION OF 
FIsH DURING CLOSE SEASON.—The defendant, which had in its possession fish 
imported from Canada, was sued under a penal statute prohibiting such possession 
during the close season. Ae/d, that this prohibition is unconstitutional. Peof/e v. 
Booth, 30 N. Y. L. J., 1409 (N. Y. Sup. Ct.). 

The court went principally on the ground that the statute enforced a deprivation of 
property rights. It is well settled that the protection of the public interest in game is 
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an appropriate occasion for police regulation. Cf Phelps v. Racey, 60 N.Y. 10, 14. 
Rights in personal property are commonly restricted under the police power if the 
property in question is in itself a menace to the public interest, or if it is an imple- 
ment apt to be used to the detriment of such interest. State v. Smyth, 14 R. I. 100; 
Lawton v. Steele, 152 U. S. 133. Neither of these circumstances appears in the princi- 
pal case; the sole relation of the prohibitory statute to the public good lay in the fact 
that its enforcement would make it difficult for persons entirely unconnected with the 
fish in question to kill state fish in violation of the law. This consideration has been 
held to justify similar statutes. Commonwealth v. Gilbert, 160 Mass. 157; Magner v. 
People, 97 Ul. 320. Similarly, a statute prohibiting the hauling of cotton after nightfall, 
the object being to prevent stealing from cotton fields, was upheld. Davis v. State, 68 
Ala. sh. When the necessity for police regulation exists, it is submitted that the legis- 
lature should not be hampered in the selection of the means to be employed. ‘The 
position of the court is, however, supported by dicta. See People v. O’ Neil, 71 Mich. 
325. The statute was also considered an interference with foreign commerce. As to 
this point, see 4 Harv. L, Rev. 221; cf 31 U.S. Stat. at Large, c. 553, p. 188. 


CONSTITUTIONAL LAW — PRIVILEGES AND IMMUNITIES — LEGISLATIVE CONTROL 
OF MuNIcIPAL ConTRActs.— A Kansas statute provides that no person, in perform- 
ing any contract with a municipality of the state, may require from an employee more 
than eight hours of work per day. /e/./, that the statute is constitutional. Atkin v. 
Kansas, 24 Sup. Ct. Rep. 124. 

A New York statute provides that the wages to be paid on all public work shall be 
no less than the prevailing rate in the locality where such work is carried on. eld, 
that, as applicable to employees of a municipality, the statute is constitutional. Bart- 
lett, Vann, and O’Brien, JJ., dissented. Ryan v. City of New York, 177 N. Y. 271. 

(State courts have so uniformly held such statutes unconstitutional that Atkin v. 
Kansas is the first case taken to the federal Supreme Court. The decision is based on 
the theory that since municipalities are mere political subdivisions of the state, agents 
to exercise a part of its powers, the state may control all municipal contracts, whether 
relating to internal affairs or not. This must mean that local self-government in this 
country exists not by constitutional right, but only by legislative sufferance. The court 
cites no decision to support its conclusion, and few exist, though dicéa to that effect are 
frequent. See the authorities collected in 13 HARV. L. REv. 441. On the other hand, 
the court ignores numerous decisions to the effect that in matters of local concern a 
municipality acts, not in a governmental, but rather in a corporate capacity, in which 
it is as free from state control as a private corporation., People v. Hurlbut, 24 Mich. 44; 
1 DILL. Munic. Corp., 3rd ed., § 66,n. 1. This latter view has been adopted in New 
York with reference to a statute similar to that of Kansas. People v. Orange, etc., Co., 
175 N. Y. 84. Yet in Ryan v. City of New York, supra, the reasoning of Atkin v. Kan- 
sas is expressly approved. The court professes to distinguish its two decisions on the 
ground that one statute restricts the liberty of the city, the other the liberty of persons 
contracting with the city. But in providing that contractors may exact only an ~ v4 
hour day the state is merely laying down one provision of contracts with cities which 
contractors may make or not as they please. It is on this reasoning that the Kansas 
statute was sustained. The New York Court of Appeals, therefore, seems committed 
to the questionable proposition that the state may prescribe the terms of the city’s 
contract with its contractor, but not the terms of the contractor’s contract with the 
city. 

CoNsTITUTIONAL LAW— RETROACTIVE LAws— REPEAL OF STATUTE UNDER 
WHICH RIGHTS HAVE VESTED. — At common law in Massachusetts no right of action 
could arise out of contracts for the purchase of stock on margin. A statute of 1890 
allowed recovery of money paid on such contracts under certain circumstances. An 
amendment in rgo1 added to the requisites for recovery. In consequence of a transac- 
tion occurring before the amendment, the plaintiff had a right of action according to 
the original statute, but not according to the amended statute. é/d, that the plain- 
tiff cannot recover. Wilson v. Head, 69 N. E. Rep. 317 (Mass.). 

Though the amendment is silent as to rights acquired before its passage, the court 
construed it as intended to bar such rights. Yet the cases are numerous and prac- 
tically unanimous to the effect that, even aside from constitutional obstacles to 
retroaction, a statute has a purely prospective operation unless a purpose to give it 
retrospective force is clearly expressed. ENDLICH: INTERP. STATS. § 271, and cases 
cited. And the courts will go much further to construe a statute as prospective where, 
if retroactive, it might be unconstitutional. Creighton v. Pragy, 21 Cal. 115; see 
Charter v. Jves, §5 Pa. St. 8t. For this reason there are few actual decisions as to 
when statutory rights of action are so vested as to be constitutionally protected ; and 
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these few decisions are in conflict. Van Jmwagen v. Chicago, 61 Ill. 31; Rock Hill 
College v. Fones, 47 Md.1,17. The true rule seems to be that where the party asserting 
the right given by a remedial statute need do nothing more to perfect it, it cannot be 
barred by subsequent legislation. See Steamship Co. v. Jolliffe, 2 Wall. (U.S.) 450. 

After the repeal of a penal statute of course a private person cannot recover a for- 

feiture any more than astate can recover a fine. Norris v. Crocker, 13 How. (U. S.) 
‘| 429. The statute was purely remedial in the principal case. Wall v. Metropolitan 


rieoe 8 ¢,168 Mass. 282. The decision therefore seems questionable on both the points 
involve 


it CONSTITUTIONAL LAW— TAXATION OF Exports. — An act of Congress imposes 
_ a tax upon all filled cheese manufactured in the United States. e/d, that the tax may 
be constitutionally imposed upon cheese manufactured for exportation. Cornell v. 
Coyne, U. S. Sup. Ct., Feb. 23, 1904, 
The precise point involved in the principal case appears not to have been decided 
ia previously. There have been, however, dicta in other decisions of the Supreme Court, 
that the only effect of the constitutional prohibition against taxing exports is to pre- 
| vent taxation of goods in process of exportation, and taxation which discriminates 
8 | against articles which are to be exported, See Coe v. Errol, 116 U.S. 517; Zurpin v. 
a | Burgess, 117 U. S. 504. The principal case is consistent with these expressions of 
7 judicial opinion, for the statute in question applies without distinction to goods manu- 


factured for domestic and for foreign consumption, and the tax is to be levied before 
shipment. Cf Coe v. Errol, supra. The decision seems, moreover, to be justified by 
the purpose of the constitutional provision, which is apparently intended merely to give 
freedom to export trade, not to establish discriminations in its favor. 


CONTRACTS — CONTRACT BY TELEPHONE— PLACE OF MAKING.— In an action 

on a contract made by telephone, the offerer and acceptor being in different counties, 
it became important to determine at which end of the line the contract was made. 
i | Held, that the contract is made at the acceptor’s end of the line. Bank of Yolo v. 
: Sperry Flour Co.,74 Pac. Rep. 855 (Cal.). 
Following the doctrine that a contract made by the exchange of letters is completed 
i at the time and place of mailing the letter of acceptance, it is held that a contract made 
if by telegraph is completed on the filing of the telegram of acceptance. Garrettson v. 
i North Atchison Bank, 47 Fed. Rep. 867. By the principal case the same doctrine is ex- 
: tended to contracts made by telephone. Logically it follows that the contract is com- 
leted whether or not the acceptance is transmitted to the offerer ; all that is necessary 
is that the acceptor should speak into his transmitter in the ordinary manner. Parties 
contracting by telephone are in much the same position as parties contracting face to 
face, and in one case as well as the other the acceptor should act as a reasonable 
man in conveying his acceptance to the offerer. hether or not the effectiveness 
of the telephone is such that speaking into a transmitter may reasonably be looked 
a as an acceptance is a doubtful question upon which there well may be a difference 
of opinion. 


CONTRIBUTORY NEGLIGENCE — SAVING LIFE OF THIRD PERSON — NEGLIGENCE 
OF PERSON SAVED AS BAR TO RECOVERY. — Through the negligence of the defend- 
ant’s servants a woman was in imminent danger of being run over by a car. The 
plaintiff, in rescuing her, was himself injured. There was evidence that the woman 
was contributorily negligent in being on the track. /¥e/d, that her negligence will not 
' bar recovery. Psttsburg, etc., Ry. Co. v. Lynch, 68 N. E. Rep. 703 (Oh.). 

A plaintiff injured in attempting, with risk to himself, to save a third person from 
danger caused wholly by the defendant’s negligence can recover from the defendant, 
although under ordinary circumstances his erry would be barred by contributory 
negligence. Lckert v. Long Island R. R. Co., 43 N.Y. 503: The defense of contributory 
negligence is based upon the injustice of allowing a p aintiff to recover for an injury 
caused in part by his own fault. But the law regards human life so highly that it does 
not look upon the incurring of a risk in order to save life as a fault. No previous case 
has been found in which the third person’s danger was caused partly by his own negli- 

ence. It would seem, however, that the value of a person’s life is not materially 

ecreased because he has been careless It follows that one who runs a risk to save 
a negligent person from danger should not be considered at fault, and should not be 
barred from recovery for injury of which the defendant’s negligence is one of the 
Causes. ‘ 


CORPORATIONS — BILL BY MINORITY STOCKHOLDERS — RECOVERY OF ATTOR- 
NEY’s FEES. — Minority stockholders of a corporation successfully maintained a bill in 
equity to restrain and cancel an attempted transfer of the entire corporate property. 


| 
| 
: 
| 
| 
q 
q 
i . 


RECENT CASES. 421 


Fg that they are entitled to attorney’sfees. Forrester v. Boston, etc., Co.,74 Pac. Rep. 
I (Mont. ). 

: It has generally been held that where a person, by a bill to secure the due applica- 
tion of a fund in which he is interested, succeeds in bringing it under control of the 
court for the common benefit of all concerned, he is entitled to his costs and counsel 
fees before its distribution, 7rustees v. Greenough, 105 U.S. 527; so in the case of a 
bill by creditors of a corporation bringing into court its property fraudulently trans- 
ferred. Central R. R. v. Pettus, 113 U.S. 116. Where also a minority stockholder by 
his bill increased the assets of the corporation by obtaining a reconveyance of property 
fraudulently transferred, he was allowed attorney’s fees. Grant v. Lookout Mountain 
Co.,93 Tenn. 691. Where the stockholder succeeds in preserving the assets of the 
corporation by preventing a wrongful conveyance, the same reasons exist for allowing 
the recovery of attorney’s fees. Meeker v. Winthrop Iron Co.,17 Fed. Rep. 48; contra, 
Alexander v. Atlanta, etc., R. R. Co., 113 Ga. 193. Such is the result reached in the 
principal case. Unfortunately the scandal connected with the Montana copper cases, 
of which this is one, may weaken it as an authority. 


CoRPORATIONS— ULTRA VIRES—CAPACITY OF NATIONAL BANK TO BECOME 
PARTNER. — A debtor of the defendant national bank conveyed to it as security trans- 
ferable shares in a partnership. The bank shared in the management of the partner- 
ship, which thereafter contracted debts and became insolvent. The plaintiff seeks to 
hold the bank liable as a partner. Some of the partners were insolvent. A¢/d, that 
the bank is not a partner but a part owner liable for es Sag 3 ge egress share of the 
debts. Mercha National Bank v. Wehrmann, 68 N. Rep. 1004 (Oh.). See 
NOTES, p. 407. 


DEcEIT — NEGLIGENCE OF PLAINTIFF AS DEFENSE. — The defendant, to induce 
the plaintiff to buy a stock of goods, gave him an inventory showing a total value much 
larger than the res actually footed up. The plaintiff had only to cast up the 
column of hundreds to detect the error. It was proved that he was a man of excep- 
tional shrewdness in business dealings. Aé/d, that an instruction to the jury in an 
action of deceit that the plaintiff is required to exercise ordinary care and prudence is 
harmless error, as the defendant is held up to his own standard of care, which was 
above the ordinary. Xaiser v. Nummerdor, 97 N. W. Rep. 932 (Wis.). 

The court holds that the doctrine of contributory negligence has no application to 
the Jaw of deceit, and contends that the plaintiff is required, not ‘to exercise ordin 
care, but to give attention to what is before him according to his own standard in busi- 
ness dealings. Although the substitution of the personal for the ideal standard of the 
man of ordinary prudence has the advantage of giving opportunity to hold rogues liable 
for frauds practised upon the weak-minded and inexperienced, still the holding of the 
court is open to objection on principle. Deceit like battery is a wilful injury, and the 
rule, well settled in the latter case, that the law imposes no duty of care upon the vic- 
tim, would seem to apply with equal force to the former. Steinmetz v. Kelly, 72 Ind. 
442. There is a tendency among the authorities to recognize this view. Dodell v. 
Stevens, 3 B. &. C. 623; Speed v. Hollingsworth, 54 Kan. 436. But it must be acknowl- 
edged that a great majority of the cases hold that the plaintiff may be barred by negli- 
— eT Administrator v. Gerson, 13 Wall. (U.S.) 379; Poland v. Brownell, 
131 Mass. 138. 


EASEMENTS — EXTENT OF PuBLIC EASEMENT IN HIGHWAY. — The Boston Trane 
sit Commission proposed, under legislative authority, to construct a subway under 
certain public streets in which the plaintiffs owned the fee, without a formal taking of 
the land. Held, that the plaintiffs are not entitled to an injunction to restrain such 
action, since the subway is not an additional servitude. Sears v. Crocker, 69 N. E. Rep. 
327 (Mass.). See NorTEs, p. 409. 


EVIDENCE — ADMISSIBILITY OF RULES OF RAILWAY COMPANY TO PROVE NEG- 
LIGENCE. — He/d, that evidence of violation of rules of a street railway company by its 
motorman is admissible to prove negligence toward a person injured. Stevens v. 
Boston Elevated Ry. Co., 32 Banker & Tradesman 130 (Mass. Sup. Ct., Jan., 1904). 

The court decides upon authority and upon the analogy of cases allowing the vio- 
lation of statutes to be shown as evidence of negligence. This analogy is gbviously 
unsound, for, whereas a statute establishes a duty to the public, the rules of a railway 
regulate only the obligations of employee to employer. The weight of authority, it is 
true, favors the decision. Cincinnati St. Ry. Co.v. Altemeier, 60 Oh. St. 10. But the 
contrary view is not without support. onda v. St. Paul City Ry. Co.,71 Minn. 438. 
The cases which admit the evidence let it in as part of the ves geste and as an admis- 
sion against interest. On the other hand, regulations made after the accident are 
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almost uniformly excluded on grounds of irrelevancy and expediency. Columbia R. R. 
Co. v. Hawthorne, 144 U.S. 202. How the making of regulations can be an admission 
in one case and not in the other, or how expediency demands exclusion in one case 
and not in the other, is not clear. Since the care of the average man is the test of 
negligence, it is difficult to see how a railway’s private standard of care as expressed 
in its rules can be relevant in either case. See Davis v. Manchester, 62 N. H. 422. 


EviIpENCE — REAL EvVIDENCE—POWER TO COMPEL PHYSICAL EXAMINATION 
oF Wirness. — In an action by a pg to recover for services rendered a railroad 
in a wreck, a witness refused to exhibit to the jury his leg which had been injured in 
the wreck and treated by the plaintiff. e/d, that the court cannot compel him to 
exhibit his leg. McKnight v. Detroit, etc. Ry. Co.,97 N. W. Rep. 772 (Mich.). 

By the weight of authority in this country, the court may, within bounds of decency, 
compel the plaintiff as witness in an action for personal injuries to exhibit the injured 
part of the body to the jury or to submit to examination by competent persons. Graves 
v. City of Battle Creek, 95 Mich. 266; contra, Union Pacific Ry. Co. v. Botsford, 141 U.S. 
250. ‘The principal case explains this on the ground that by the plaintiffs appeal for 
justice he impliedly agrees to disclosures necessary to attain justice. But, it is sub- 
mitted, the true basis is the lack of any privilege of witnesses in this respect, because 
the law regards the advancement of — as more important than personal immunity 
from examination. One example of this attitude of the common law is the writ de 
ventre inspiciendo to determine the possibility of a posthumous heir. Jn re Blake- 
more, 14 L. J. Ch. N.S. 36. If this is so, the _— case, which is apparently one 
of first impression, heh be differently decided. 


EVIDENCE — TESTIMONY GIVEN AT FORMER TRIAL— LACK OF JURISDICTION. 
The New York Code provides that evidence given in a former action or special pro- 
ceeding may be read in a subsequent trial of the same subject matter between the 
same parties if the witness has died since the former action. In the present case the 
referee before whom the evidence in the former proceeding was given was later held 
to have acted without jurisdiction. Held, that the evidence is not admissible in the 
subsequent trial. Deering v. Schreyer, 88 N. Y. App. Div. 457. 

The provision of the Code is substantially declaratory of the common law. The 
chief objections to hearsay evidence do not apply to the testimony of deceased wit- 
nesses given in a former trial between the same parties concerning the same subject 
matter; for the testimony has been given under oath, and the witness has been subject 
to cross-examination. Minneapolis Mill Co. v. Minneapolis, etc., Ry. Co., §t Minn. 304, 
315: Hence such testimony is very generally held admissible. Yale v. Comstock, 112 

ass. 267. It might appear at first sight to be immaterial whether the ground for 
setting aside the result of the former proceedings was lack of jurisdiction or some 
other cause. Yet the defect in jurisdiction has clearly a different bearing from that 
of most other defects in procedure. For if the court in the former proceeding had 
not jurisdiction the parties were under no obligation to appear, nor could they be in 
any way concluded by the result; nor was the witness bound by his oath. Co/lins v. 
State, 78 Ala. 433- Benes, while no decision directly in point has been found, the 
conclusion reached appears to be entirely sound. See State v. Fohnson, 12 Nev. 
121, 124. 


EXECUTORS AND ADMINISTRATORS — OBLIGATION OF DISTRIBUTEE TO REFUND — 
PAYMENT UNDER MISTAKE OF Fact. — The plaintiff, an ancillary administrator 
in West Virginia, believing that there were no creditors of the deceased in that state, 
remitted the assets to the domiciliary administrator in Virginia. The latter partially 
distributed the estate. Having been forced to pay a judgment subsequently obtained 
by a West Virginia creditor of the estate, the playntift sued a Virginia distributee for 
sow. Va) eld, that the plaintiff can recover. McClung v. Sieg, 46 S. E. Rep. 
210 (W. Va.). 

Ordinarily, an executor paying a legatee or distributee is bound by his admission 
that the assets are sufficient and cannot force either to refund. Bumpass v. Chambers, 
77 N. C. 357. But overpayment under innocent mistake of fact gives an executor a 
right at law for money had and received. Morthrop v. Graves, 19 Conn. 548. The 
West Virginia administrator in the principal case, therefore, could have forced a 
West Virginia distributee to refund. But it is hard to see how he can get any such 
right against the distributee in Virginia. The domiciliary administrator in Virginia is 
the person to whom the money has been paid under mistake of fact, and who is there- 
fore under a liability to pay it back. He may still retain enough of it to indemnify the 
plaintiff. The latter should be forced to exhaust his remedy against him before com- 
ing against the distributee. Se/over v. Coe, 63 N. Y. 438. 
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FEDERAL CourRTS+- VENUE—SUIT BY ASSIGNEE OF CHOSE IN ACTION.— A — 
West Virginia corporation assigned to the plaintiff,a New York citizen, a cause of 
action against the defendant, a Pennsylvania corporation. In an action brought by 
the plaintiff in the federal circuit court in the district of his residence, the defendant 
entered a general appearance, but moved to set aside the summons for lack of jurisdic- 
tion as the action was not brought within the residence of either the assignor or the 
defendant. The Judiciary Act, Aug. 13, 1888, c. 866 (1 Supp. U. S. Rev. Sts. 612) 
provides that in suits in the circuit courts between citizens of different states “suit 
shall be brought only in the district of the residence of either the plaintiff or the defend- 
ant”; and that no circuit court shall “have cognizance of any suit .. . unless such 
suit might have been prosecuted in such court . . . if no assignment or transfer had 
been made.” e/d, that the court has jurisdiction. Bolles v. Lehigh Valley R. K. 
Company, U.S.C. C., S. D. N. Y., Feb. 9, 1904. 

The main purpose of the statute in question is to deny to the circuit courts juris- 
diction over assigned causes of action when diversity of citizenship is lacking, either 
between the original parties or between the present plaintiff and the defendant. ort- 
age City Water Company v. Portage, 102 Fed. Rep. 769. Clearly this purpose is not 
violated by allowing the present action to be maintained. Moreover, the result is 
not inconsistent with any provision of the statute. Were the present plaintiff the 
assignor instead of the assignee, the defendant, having entered a general appearance 
without objection, would be within the jurisdiction of the present court, because the 
clause providing that action shall be brought only at the residence of the plaintiff or 
the defendant concerns not jurisdiction but merely procedure: like personal privilege, 
it is waived when the defendant enters a general appearance without objection. 
Interior Construction, etc., Co. v. Gibney, 160 U. S. 217. Since the action might thus 
be brought in the present court had there been no assignment, and since diversity of 
citizenship exists between the assignee and the defendant, the assignee can maintain 
the action in this case. 


ILLEGAL CONTRACTS — MARRIAGE BROKERAGE CONTRACTS. — The plaintiff filed 
a bill to foreclose a mortgage given by the defendant to secure a debt, containing the 
condition that it should be void and the debt extinguished if one Revett, who was 
about to marry the plaintiff’s daughter, should do so at once, and should faithfully 
perform the marriage contract for six years. No performance of the condition except 
the marriage itself was ever made. e/d, that the mortgage cannot be foreclosed, 


since a “a a part of an illegal transaction. Fangraw v. Perkins, 56 Atl. Rep. 
532 (Vt.). 

Agreements to bring about marriage between persons not already engaged to be 
married have always been considered against public policy, illegal, and void. ohknson’s 
Adm’r v. Hunt, 81 Ky. 321. The reasons given, that such contracts increase the 
chances of unhappy marriages, apply equally to agreements to hurry through a marriage 

e 


between persons who have agreed to marry but still have the chance to reconsider. 
Morrison v. Rogers, 115 Cal. 252. The object of giving and receiving the mortgage in 
the principal case was not only to secure a debt but also to hasten the marriage of the 
plaintiff’s daughter. This illegality of one of the essential objects of the agreement 
vitiates the entire transaction. Bishop v. Palmer, 146 Mass. 469. 


INTERNATIONAL LAW— ALLEGIANCE — STATUS OF PorTO RICANS. — The peti- 
tioner in habeas corpus proceedings, a native Porto Rican, was detained under a statute 
authorizing immigration officers to prevent the landing of any alien likely to become a 
public charge. é/d, that the petitioner is not an alien. Gonzales v. Williams, 24 Sup. 
Ct. Rep. 177. See Nores, p. 412. 


MASTER AND SERVANT — FELLOW SERVANTS— FELLOW SERVANT OFF Duty. — 
A section hand employed by the defendant was boarded and lodged at the section 
house situated upon the defendant’s premises. He left the house one evening after 
working hours by the path used by the section hands, and in crossing one of the 
tracks was killed through the negligent operation of cars by the defendant’s servants. 
ffeld, that his administrator cannot recover. Dishon v. Cincinnati, etc., Ry. Co. 126 
Fed. Rep. 194 (Circ. Ct., E. D. Ky.).’ 

The only question in the case is whether the plaintiff’s intestate, being off duty at 
the time of the accident, was a fellow servant of the operatives in charge of the cars. 
The court appeals to the commonly accepted reason underlying the fellow servant rule, 
namely, that the employee assumes at the outset the risks of the employment, includ- 
ing the negligence of his fellow servants. Farwell v. Boston, etc., R. R. Corp. 4 Met. 
(Mass.) 49. It seems a fair contention that this assumption of risk extends to times 
when the servant, though not on duty, is in pursuance of a right enjoyed only by 


i || RAILROADS — JUDGMENT LIEN — SALE ON EXECUTION OF PORTION OF ROADBED. 


at! | sold to satisfy the lien. Fudkerson v. Taylor, 46 S. E. Rep. 309 (Va.); Flanary v. Kane, 


i | SALES — INADEQUACY OF PRICE AS GROUND FOR VACATING SHERIFF'S SALE. — 


| 
i aside. Gimmons v. Sharpe, 35 So. Rep. 415 (Ala.). 


i the roadbed cannot be sold in satisfaction. Georgia v. Atlantic, etc., R. R. Co., 3 Wocds 
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virtue of his contract of service. This view is well supported upon authority. Zwa/d 
v. Chicago, etc., R. R. Co.,70 Wis. 420; Jnternational, etc., Ry. Co. v. Ryan, 82 Tex. 565. 
The cases cited against it are nearly all cases where a servant was injured while being 


conveyed to or from work upon his master’s vehicle. Dickinson v. West End St. 
Ry. Co., 177 Mass. 365; McNulty v. Pennsylvania R. R. Co,, 182 Pa. St. 479. It 
seems quite possible to distinguish most of them upon the ground that the parties by 
their own agreement stood in the relation to each other of carrier and passenger. 


A railroad company, having constructive notice of a judgment lien on a piece of land, 
bought it and used it for railroad purposes. //e/d, that the land may be decreed to be 


46 S. E. Rep. 312 (Va.). 
It is usually held that the lien of a judgment creditor of a railroad corporation 
attaches to the whole property, including the franchise, and that detached portions of 


(U.S. C. C.) 434. It is said that the property and the franchise must be kept together 
to protect the interests of the public in the continued operation of the highway. In 
one case at least this rule has been applied to a vendor’s lien arising from the sale of 
land. Dayton, etc., R. R. Co. v. Lewton, 20 Oh. St. 401. But the usual holding is that 
the vendor has a lien enforceable by the sale of the particular piece of land conveyed 
by him. Walker v. Ware, etc., Ry. Co. L. R. t Eq. 195. The decision in the princi- 
pal case seems clearly correct, for the lien holder has no direct right — the rail- 
road company. He has a vested right against the land, and a denial of such right in 
the interest of the public without a taking under the power of eminent domain is unjus- 
tifiable. The decision is in accord with the only case found squarely in point. Chap. 
man v. Pittsburgh, etc., R. R. Co. 26 W. Va. 299. 


Res JuDICATA— MATTERS CONCLUDED — JUDGMENT ON A FORMER JUDGMENT. 
In 1896 a Kentucky circuit court decided that the Hewitt Law constituted an irrevo- 
cable contract exempting the defendant bank from certain taxes. In 1898, in a suit 
between the same parties, a federal court enjoined the attempt to collect the tax for 
future years, holding the judgment of 1896 res judicata on the question of the existence 
and validity of the contract. Subsequently the Kentucky Court of Appeals, in reversing 
the judgment of 1896, decided that no irrevocable contract existed, and the case was 
remanded. In the new trial the bank introduced the decree of 1898 as rendering the 
irrevocability of the contract res judicata. Held, that the decree rendered the irrevo- 
cability of the contract res judicata. Deposit Bank v. Board of Councilmen, 24 Sup. Ct. 
Rep. 154. See Nores, p. 406. 


RESTRICTIVE AGREEMENTS —CHATTELS SOLD BY MANUFACTURER WITH RE- 
STRICTIONS AS TO RETAIL Price. — The plaintiff company, manufacturers of tobacco, 
was accustomed to sell goods to wholesale dealers subject to certain conditions fixing 
minimum retail prices for the sale of the goods. In order to charge retail dealers 
with notice of the conditions of the original sale, a label setting forth those conditions 

. was affixed to each box of tobacco. This action was brought against the defendant 
company, a firm of retail dealers, to restrain it from disregarding the conditions. 
feild, that such restrictions are not binding upon the defendant company. TZaddy & 

Co. v. Sterious & Co., 20 T. L. R. 102 (Eng., Ch. D.), See Nores, p. 415. 


At an execution sale to satisfy a judgment in favor of a firm, one of the partners pur- 
chased for $140 land worth $2000. The execution defendant filed a motion to have the 
sale set aside because of inadequacy of consideration. Hé/d, that the sale will be set 


It is a general principle that inadequacy of price is not of itself sufficient ground for 
setting aside a sheriff's sale. Cooper v. Galbraith, 3 Wash. (U.S. C. C.) 546. Man 
courts, however, because of their reluctance to see the debtor’s property sacrificed, 
have held that where the inadequacv is 90 gross as to shock the conscience it may be * 
regarded as evidence of fraud, and in such cases the slightest additional circumstance 
indicating fraud, unfairness, or irregularity of process has been held sufficient to 
invalidate the sale. Graffan v. Burgess, 117 U.S. 180. A few courts have held that 
it is the sheriff’s duty not to sell for a grossly inadequate price and on that ground 
alone have granted relief. The principal case relies upon such a decision. See Hen- 
derson v. Sublett, 21 Ala. 625. It would seem, however, that while the sheriff might be 
liable for a breach of such duty, it would afford no ground for depriving the innocent 
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purchaser of his bargain. In jurisdictions allowing the execution defendant a right of 
redemption, there can be no need to set a sale aside because of inadequacy of price. 
Mixer v. Sibley, 53 Ul. 61. 


SALES — SALE OF STANDING TREES — CONSTRUCTION OF CONTRACT. — The 
plaintiff sold and conveyed to the defendant’s assignor all the standing trees of a 
certain size on the plaintiffs land. ‘The contract allowed the buyer five years within 
which to cut and remove the timber, the term to commence when the buyer began to 
manufacture the timber into lumber. Thirteen years after the contract, the defendant 
cut and removed the trees. e/d, that the plaintiff may recover in trespass the value 
of the trees. Bunch v. Elizabeth City Lumber Co. 46 S. E. Rep. 24(N.C.). See 
NOTES, p. 411. 


TITLE AND PossEssSION — MASTER’s RIGHTS TO Goops FounD BY SERVANT.— 
The plaintiff while cleaning out an old building for the defendant unearthed a sum 
of money, of which the defendant took possession. The owner of the money was 
unknown. //é/d, that the plaintiff can maintain trover for the money. Danielson v. 
Roberts, 74 Pac. Rep. 913 (Ore.). 

The question raised in the principal case has been differently decided in England. 
South cag sonore Water Co. v. Sharman, [1896] 2 Q. B. 44. The reasoning of the 
court in that case has been criticised. See 10 HARv. L. Rev. 444. The result, how- 
ever, is believed to be sound. It may be conceded that in general the mere fact that 
a chattel is found upon another’s premises or by one in his employ does not alter the 
right of the finder to the possession of the chattel. Bridges v. Hawkesworth, 21 L. J. 
Q. B. 75; Hamaker v. Blanchard, 90 Pa. St. 377. But where it can fairly be assumed 
that a part of the servant’s duty is to find for the master on his premises, the latter’s 
—_ to hold the thing found as against every one but the true owner should be absolute. 
This distinction seems to have been taken by the English courts. Aegina v. Pierce, 6 
Cox C. C. 117; McDowell v. Ulster Bank, 33 Ir. L. T. 225. In the principal case the 
nature of the plaintiff’s employment makes it reasonable to assume the existence of 
such a duty, and the decision is therefore questionable. 


TITLE AND PossEssION — RIGHT TO POSSESSION OF UNCLAIMED ARTICLES 
FounD IN SHor.—The plaintiff found a jewelled pin on the counter of the defend- 
ant’s shop. She showed it to the superintendent, who took the pin to examine and 
refused to = it back, saying that he would keep it for the owner. No owner having 
appeared, the plaintiff claims the pin. /7é/d, that the plaintiff is entitled to posses- 
Dit) White v. Daniels, 30 N. Y. L. J. 1223 (Munic. Ct., City of New York, Seventh 

ist.). 

Since the possessor of a chattel has a right to it good against all the world but the 
true owner or those claiming under him, the rights of the parties should depend on 
who first got possession. Power of control and an intention to make a use inconsis- 
tent with control by any one else, are the distinctive attributes of possession. See 6 
Harv. L. REv. 443. The defendant here had no actual intent to assume control 
to the exclusion of others; and as he invited the public to his shop, such an intent 
cannot be implied as part of a general intent to exclude people from the premises. 
Cf. South Staffordshire Water Co. v. Sharman, [1896] 2 Q. B. 44. Some cases hold 
that if chattels are put intentionally in a place and forgotten, they are in the care of 
the person owning the premises. A?ncaid v. Eaton, 98 Mass. 139. The conclusive 
answer is that the owner of the premises never consented to responsibility for them. 
The or therefore remained in the constructive possession of the original owner until 
the plaintiff took actual possession of it. 


Torts — InJuRY TO LICENSEE—CONDITION OF PREMISES. — The defendant, 
a railroad corporation, tacitly allowed the public to use the space between its tracks as 
away. Just before reaching an unguarded cut, the path diverged across the track. 
The plaintiff, who was using the path at night, did not know that it diverged, and not 
seeing the cut in the darkness, fell into the opening, and was injured. //e/d, that the 
plaintiff may recover. Matthews v. Seaboard, etc., Ry., 46 S. E. Rep. 335 (S. C.). 


It is not entirely clear from the decision whether the court proceeded on the assump- 
- tion that the defendant was to be considered as inviting, or merely as permitting the 
pase to use the way in question. The law is in some conflict whether upon these 
acts an invitation could be implied; but the weight of authority holds that the mere 
passive acquiescence by a landowner in the use of his premises by the public can never 
amount to an invitation. Lingenfelter v. Baltimore, etc., Ry. Co. 154 Ind. 49. But if 
the plaintiff is to be considered as a bare licensee, the position of the court is clearly 
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untenable. A licensee assumes all the risks which result from the defective condition 
of the premises except hidden dangers of which the licensor is aware and he himself is 
ignorant. Gautret v. Egerton, L. R. 2 C. P. 371. And it seems clear that defects of 
long standing are not considered as hidden dangers within the meaning of the rule 
when they are concealed only by reason of the darkness of the night. Reardon v. 
Thompson, 149 Mass. 267 ; Hounsell v. Smyth, 7 C. B. (N. S.) 731. 


Trusts — CONVEYANCE TO TRUSTEE FOR ONE OF Two EQUITABLE CLAIMANTS. 
The plaintiff and the cestui gue trust of a trustee each had equitable rights to property 
the legal title to which was in the trustee, of which rights the plaintiff’s was the prior. 
The trustee conveyed the property to the defendant, who agreed to hold it for the 
benefit of the ce-tuz. No notice of the plaintiff’s rights on the part of the defendant or 
cestui was shown. A bill was filed to have the defendant declared trustee of the prop- 
erty for the plaintiff. Ae/d, that the defendant, since he is not a purchaser for value, 
cannot nN ad as against the plaintiff. Seacoast R. R. Co. v. Wood, 56 Atl. 
Rep. 337 (N. J. Ch.). 

tf the holder of the legal title to trust property conveys to the second equitable 
claimant who is ignorant of the prior equity, the latter may retain the title. People v. 
Swift, 96 Cal. 165. The theory is that as each is entitled in justice to the property, 
equity will not disturb him who gets the legal title in good faith. In the principal case, 
however, the cestué did not himself get title. But if a purchaser for value without 
notice from a trustee has the conveyance made to a third person in trust for him, such 

rson can hold the title. Wéilloughdby v. ee 1T.R. 7035 Stokes v. Riley, 121 

ll, 166. In these cases the third person is a mere depository of the legal title to which 
the purchaser has otherwise the exclusive right. The title cannot be disturbed without 
wronging the dona fide purchaser, and for that purpose equity will not lend its aid. The 

resent case seems similar in principle. As against the plaintiff, the cestuz’s right to 
ve the legal title held for him by the defendant should be considered complete. 


WATERS AND WATERCOURSES —PERCOLATING WATERS — RIGHT TO APPRO- 
PRIATE.— The defendant company sunk a well on its own land and used the water 
to supply its locomotives and machine shops, thereby cutting off all percolating water 
from the plaintiff’s well; which had been used for domestic purposes only. He/d, that 
the defendant company must be limited to the reasonable use of such water in connec- 
tion with the use of its land, as land. Zast v. Houston & T. Cent. R. R. Co.,77 S. W. 
646 (Tex., Civ. App.). 

his decision gives the support of Texas to the view prevailing in New York, Cali- 
—. and New Hampshire. For a discussion of the question, see 16 Harv. L. 
EV, 295. 
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BOOKS AND PERIODICALS. 


I. LEADING LEGAL ARTICLES. 


Proor oF ALIBI TO RESIST EXTRADITION. — Section 5278 of the Revised 
Statutes of the United States requires that upon a demand for the surrender of 
any person as a fugitive from justice, made by the executive of a7 state from 
which such person has fled, and upon the production of a certified ‘copy of an 
indictment or affidavit charging the fugitive with crime in the demanding state, 
the executive of any state to which he has fled shall cause his arrest and sur- 
render. It thus becomes the duty of a governor upon whom a requisition is 
made to determine, first, whether the indictment or affidavit charges a crime 
within the demanding state; and, second, whether the person demanded is a 
fugitive from the justice of that state. Roderts v. Reilly, 116 U.S. 80. SPEAR, 
EXTRADITION, 2d ed., 432. As the language of the Constitution and of the 
Act of Congress seems to make it essential that the person shall have fled from 
the demanding state, it is held that a constructive presence within the state at 
the time of the crime, as when a murderous shot is fired over the boundary 
line, is not enough to warrant extradition. Actual presence being a condition 
precedent to his liability to extradition, the alleged fugitive is entitled to insist 
on proof of it. Ex parte Reggel, 114 U.S. 642. Hyatt v. People ex rel. Cork- 
ran, 23 Sup. Ct. Rep. 456. And it seems equally his right to offer evidence to 
the contrary, either before the governor or at the hearing on a writ of Aadeas 
corpus. The averments of the indictment or affidavit should be prima facie 
proof and nothing more. See 13 Harv. L. Rev. 141. Contra, Ex parte 
Swearingen, 13 S.C. 74. It is plain that the actual guilt or innocence of the 
—_ is no legitimate subject of inquiry at the requisition proceedings. Jz re 
Clark, 9 Wend. 212. To compel the demanding state to prove its case before 
the governor of another state is obviously beyond the intention of the act. 
Evidence offered by the alleged fugitive to prove an a/idz, as such, is therefore 
quite immaterial. If, for example, while admitting that he was within the state 
at the time of the alleged crime, he declares that he was in a different city, 
the allegation is irrelevant. But it seems clear that the fugitive cannot be 
denied his constitutional right to show facts taking him out of the scope of the 
Extradition Act merely because the same facts happen to prove that he did 
not commit the crime. 

An oversight of this last consideration seems to be the basis of a recently 
published criticism of the course taken by Governor Odell, of New York, in 
relation to the well-known Ziegler case. Right of Accused to Resist Extradition 
by Proving an Alibi. Anon. 58 Central L. J. 121 (Feb. 12, 1904). Being 
convinced by the evidence offered by the alleged fugitive that the latter was not 
in Missouri on the dates stated in the indictment, the govert.or refused to grant 
the extradition. It seems to have been clear that Ziegler was in Missouri 
- several days later than the date alleged in the indictment, and also about two 
months earlier, and the writer in the Central Law Journal finds this circum- 
stance important. 

But it has been distinctly held that a going to and coming away from the 
state subsequent to the crime, there being no actual presence at the time of the 
crime, cannot be considered a flight within the meaning of the Act. Ayatt v. 
People ex rel. Corkran, supra. Nor does there seem to be any stronger reason 
_ to contend that presence in and departure from the state be-ore the commis- 
sion of the crime brings a case within the Act. 
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It is true that in such a case as the one under discussion the offense need 
not be proved to have been committed on the exact dates named in the in- 
dictment. The inquiry should be, therefore, whether the alleged fugitive was 
in the state at the actual time of the crime. But to presume in the absence of 
evidence that the indictment does not state the correct date, and that the crime 
was in fact committed on the different date when the alleged fugitive was in the 
state, would seem clearly unwarrantable. No evidence of this nature having 
— — in the case in hand, it was proper to confine the inquiry to the 

ates stated. 


THE DEFENSE OF CONTRIBUTORY NEGLIGENCE. — In the American Lawyer 
for January Mr. Paul Speake in an article entitled Wantonness in Personal 
Injury Cases discusses “ wantonness ” as defined and applied by the Alabama 
Courts. 12 Am. Lawyer 4. The difficulty of stating any concise definition of 
the term is clearly | aera out, and many cases in which the defendant has, or 
has not, been held guilty of wantonness are cited. The term “ wantonness ” 
characterizes that conduct of the defendant which enables the plaintiff to 
recover notwithstanding his contributory ee even though the injury 
suffered by the plaintiff was not intended by the defendant. Mr. Speake limits 
his discussion to the state of the law in Alabama, but the article gives rise to 
the general question: What is the nature of the defense of contributory negli- 

ence, and to what class of cases ought it to apply? There is no such defense 
in cases where the defendant has intentionally damaged the plaintiff. Stezn- 
metz v. Kelly, 72 Ind. 442. Here the defendant is held liable for the plaintiff's 
damage, even though the plaintiff's negligence aided the defendant to accom- 
plish the injury he desired. The defense of contributory negligence is applicable 
to actions based on the defendant’s negligence in cases where the plaintiff's 
negligence is wholly or partly the legal cause of the damage for which he is 
seeking to recover. The defense ought not to be said to apply to those cases 
where the plaintiff's own negligence intervenes and breaks the causal connec- 
tion between defendant’s breach of duty and the plaintiff’s injury. The real 
defense in these cases is that the defendant’s negligence is not the legal cause 
of the damage. However the term “contributory negligence” is frequently 
applied to these cases. POLLOCK, Torts, 446, 447. 

The real case of contributory negligence is one in which the plaintiff's inju 
is caused both by the negligence of the defendant and of the plaintiff, the negli- 
gence of neither breaking the causal connection between that of the other and 
the resulting damage. In such a case the plaintiff cannot recover, not because 
it can be said that the defendant’s negligence is not the immediate cause of the 
injury, but because the plaintiff could have avoided the injury by the exercise of 
due care. In order to recover damages the plaintiff must ‘show that at the time 
of the injury “by ordinary care he could not, and the defendant could, have 
prevented the injury.” Carpenter, J., in Mashua, etc., Co. v. Worcester, ete., 
R. R. Co.,62 N. H. 159. “ The justification of the rule is in reasons of policy, 
viz., the desire to prevent accidents by inducing each member of the community 
to act up to the standard of care set by law.” 3 Harv. L. Rev. 270. If the 
breach of duty causing the damage for which the plaintiff seeks to recover is 
committed by the defendant with a consciousness that damage is likely to 
result, then, according to some definitions, the tort is not a negligent one. 
Wuakrt. NEG. § 3. But according to others the tort is called negligent. 
SAuUND. NEG., Ist ed., 1. The books and reports are hopelessly in conflict and 
not much is to be gained by a consideration of them. It is believed, however, 
that the defendant should not be denied the defense of contributory negligence 
unless he has actual knowledge of the danger to which he is unlawfully subject- 
ing the plaintiff, and, having such knowledge and being indifferent as to the 
consequences, omits to use reasonable means to prevent the injury. It is not 
enough that the defendant ought to know of the damage. This view finds 
support in some of the decisions. Ga. Pacific R. R. Co. v. Lee, 92 Ala. 262. 
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The position of the defendant should be the moral equivalent of that of a wilful 
wrongdoer if the rule of policy denying relief to a negligent plaintiff is to 
become non-effective. 


EFFECT UPON FORECLOSURE SALE OF THE DEATH OF MORTGAGOR 
BEFORE CONFIRMATION. A common statute provides that upon default of pay- 
ment by the mortgagor, the mortgagee may file a petition or commence scire 

acias proceedings for foreclosing the equity of redemption. By the decree or 
judgment thereunder a new date is fixed on or before which the mortgagor may 
redeem, and at which, if the mortgagor has not redeemed, the realty will be sold 
by an officer of the court and the proceeds applied to the payment of the debt. 
In some states, where foreclosure is accomplished by the sale under scire facias 
proceedings, no confirmation is required. More commonly, however, confirma- 
tion is necessary. In case the mortgagor dies during these proceedings, the 
validity of the foreclosure has been recently a Effect upon a Fore- 
closure Sale of the Death of the Mortgagor before Confirmation, by Edward 
M. Winston, 58 Central L. J. 103 (Feb. 5, 1904). Until the confirmation of 
the sale, it is contended, the mortgagor’s interest continues. Since an estate 
will accordingly pass to the heir on the death of the mortgagor, Mr. Winston 
concludes that the foreclosure is invalid, unless the heir is made a party to 
the proceedings. The fact that a contrary rule has been generally adopted and 
the reason for its adoption are ignored by Mr. Winston. 

The essential nature of foreclosure proceedings requires that the holder of the 
equity of redemption be a party to the decree. If before the decree is rendered, 
therefore, the mortgagor dies and proceedings are not revived against the heir, 
the decree and any sale thereunder are plainly void. Mzuntv. Acre, 28 Ala. 580. 
If, however, the ng 3 ge dies after the decree is rendered, it has been held 
that reviver against his successor is not necessary to the validity of subse- 
quent proceedings. Hays v. Thomae, 56 N. Y. 521; Trenholm v. Wilson, 
13 S.C. 174. Support for this view is sought in the rule that a decree obtained 
in the lifetime of the defendant-party may be enrolled after his death. See 
Harrison v. Simons, 3 Edw. (N. Y.) 394, 395. This analogy between enroll- 
ment ,and the confirmation of a foreclosure sale, it is submitted, is fallacious. 
Enrollment is a non-discretionary and ministerial act. Sheffield v. Duchess of 
Buckingham, West 673. The confirmation of the foreclosure sale by the court, 
on the other hand, is the definitive act in the foreclosure sage The 
foreclosure sale passes no title to the purchaser. Woehler v. Endter, 46 Wis. 301. 
Only upon the confirmation of the sale, which rests entirely within the discre- 
tion of the court, does title pass to the purchaser. Brown v. /sdell, 11 Ala. 1009. 
When the equity of redemption is finally foreclosed, the holder, it would seem, 
should be before the court. One jurisdiction has already held that, upon the 
death of the mortgagor before the foreclosure sale, reviver is necessary against 
his successor. Glenn v. Clapp, 11 G. & J. (Md.) 1. Upon principle it seems 
sound, as Mr. Winston contends, to make reviver of proceedings against the 
successor essential to the validity of the foreclosure, when the mortgagor dies 
at any time before the confirmation. 


MALicious Torts. — The attempt is made in a suggestive and noteworthy 
article of recent date, remarkable for its keen analysis and its accuracy of ex- 
pression, to separate and distinguish the different kinds of questions that may 
arise in a case of malicious tort. Malicious Torts, by Henry T. Terry, 20 L. 
pan Rev. 10 (Jan., 1904). The author begins with an elaborately wrought . 

iscrimination between the various kinds of rights and duties recognized in the 
law. To each legal right corresponds a particular kind of legal duty. When a 
breach of the corresponding duty resuks proximately in a violation of a right, a 
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tort action arises. To the more tangible and definite rights, which the author 
styles “distinct,” including, for example, rights of person and property, corre- 
spond duties peremptory in character, or ‘duties of reasonableness” or “ duties 
of mere intention.” But to the vaguer _ which Mr. Terry terms the “right of 
pecuniary condition ” — which seems to be “the holding of value or purchasing 

ower,” and which is distinguished from property in that it need not be a right 
in specific things at all, —to this right the only corresponding duty is to abstain 
from malicious acts. That there is such a duty he thinks perfectly clear. But 
to this duty there are exceptions so numerous as to destroy the rule in most 
cases where the act cannot be considered wrongful in some collateral aspect. 
Thus, the rule does not apply to acts done in the exercise of “distinct” rights, 
or in the enforcement of a contract, or of a right of action. And the questions 
raised by such cases as Adlen v. Flood, — whether there is a duty not to mali- 
ciously persuade a person to break his contract with the plaintiff, or to refuse 
to enter into relations with him, and whether a duty is broken when such acts 
are done by a combination, if not when done by a single individual — are ques- 
tions in each case of admitting exceptions to the general rule; and they depend 
on considerations of justice and policy, not on any theory of malice. The first 
question to be asked in such a case is whether any right has been violated; 
and if so, whether it is not a right to which a duty involving no more than mere 
intention corresponds. If the first of these questions is answered in the nega- 
tive, or the second in the affirmative, obviously any discussion of malice is 
irrelevant and confusing. 

It may be doubted whether Mr. Terry has entirely cleared up the confusion 
in the law on this subject, of which he complains. However sound his analysis, 
it is not simple. There is ample room, it would seem, for further confusion in 
drawing the line he suggests between “distinct” and “vague” rights; and, 
after all is said, he finds the test to be that which has consistently been applied, 
justice and policy. 


Acts OF CONGRESS DECLARED UNCONSTITUTIONAL BY THE SUPREME CouRT. 
Blackburn Esterline. 38 Am. L. Rev. 21. : 
BLOCKADE AND CONTRABAND. Charles L. Nordon. 29 Law Mag. & Rev. 179. 


CIRCUMSTANTIAL OR PRESUMPTIVE EvIDENCE. WV. W. Sibley and W. Madden. 


26 Law Stud, J. 31. 
CourT oF LAND REGISTRATION. Charles Thorton Davis. 13 Yale L. J. 182. 
COVENANTS FOR QUIET ENJOYMENT IN A LEASE. Charles ites. 26 Law Stud. 


J. 30. 

OF Res GEST& IN THE LAW OF EVIDENCE. WM. W. Sibley. 20 L. Quart. 

ev. 

EFFECT a A FORECLOSURE SALE OF THE DEATH OF THE MORTGAGOR BEFORE 
CONFIRMATION. Edward M. Winston. 58 Central L.J. 103. See supra. 

FORFEITURE OF LIFE INSURANCE FOR NON-PAYMENT OF PREMIUM. Charles W. 
Tillett. 1 North Carolina J. of L. 67. 

FREEHOLD Estates. P.S. Hannagan. 19 Chic. L. J. 767. 

INCOMPETENCY TO CONTRACT AND ITS EFFECTS ACCORDING TO THE LAW OF 
BritisH Inpia. A. H. Shephard. 20 L. Quart. Rev. 81. 

Is THE SURROGATE CouRT FULFILLING ITs Purpose? Louis W. Marcus. 66 
Albany L. J. 40. 

JAMES WILSON AS A JuRIST. James Oscar Pierce. 38 Am. L. Rev. 44. 

JupictaL History oF INDIVIDUAL LiBERTY. Van Vechten Veeder. 16 Green Bag 
101. 

JURISDICTION OVER FOREIGN SHIPS IN TERRITORIAL WATERS. Charles Noble 
Gregory. 2 Mich. L. Rev. 333. 

Law REPORTING: A REPORTER'S VIEW. Frank Evans. 29 Law Mag. & Rev. 88. 

LEGAL EDUCATION IN GERMANY. Gustav Schirrmeister. 29 lo tie. & Rev. 
129. 

LIABILITY OF CITY FOR FIRE CAUSED BY FAILURE TO ENFORCE ORDINANCE. 
Anon. 10 Case & ge 

LIABILITY OF GOVERNOR, MAYOR, OR OTHER EXECUTIVE OFFICIAL FOR THE NEG- 
LIGENCE OF HIS APPOINTEES. Anon. 58 Central L. J. 101. 
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pape 9. - SERVANTS TO THIRD PERSONS FOR NEGLIGENCE. Anon. 10 Case 

om. 98. 

Lire INsuRANCE— EFFECT OF INCONTESTABLE CLAUSE IN CASE OF SUICIDE. 
Anon. Central L. J. 128. 

Maticious Torts. Henry 7. Terry. 20 L. Quart. Rev. 10. See supra. 

NEED OF A NATIONAL INCORPORATION Law. 4. ZL. Wilgus. 2 Mich. L. Rev. 358. 

eae OF RAILWAY COMPANIES IN CANADA. C. H. Masters. 40 & le 

NEGOTIABLE INSTRUMENTS LAW. John Lawrence Farrel. 5 Brief 1. 

NEWSPAPERS AND Lasour. Frank S. Hodgins. Discussing interim injunctions 
against publishing notices of strikes containing warnings to labourers to keep 
away. 24 Can. L, T. 40. 

New York ANTI-TRusT Act. Thaddeus D. Kenneson. Arguing that the only 
effect of the Act is to make illegal those contracts which tealees were unenforce- 
able on grounds of public policy. 4 Columbia L. Rev. 83. 

New York Cope oF EvIDENCE. Part II. David Dudley Field and William Rumsey. 
A proposed but unadopted code. 5 Brief 3 5 

ORIGIN AND HIsToRY OF THE CHANCERY DIVISION. Zrasmus Darwin Parker. 
29 Law Mag. & Rev. 164. 

PuBLic RIGHTS IN THE SEASHORE. Anon. 58 Justice of P. 63. 

RECENT WORKMEN’S COMPENSATION ACT. Amon. Summary of recent English 
decisions. 116 Law T. 261, 312. 

RIGHT OF ACCUSED TO RESIST EXTRADITION BY PROVING ALIBI. Anon. 58 Cen- 
tral L. J. 121. See supra. hg 

RIGHT OF THE SUBJECT TO PERSONAL LIBERTY IN ENGLISH Law. S. P. /. 
Merlin. 29 Law Mag. & Rev. 194. 

RomMANn-DuTcH LAw IN SouTH AFRICA. W. R. Bisschop. 20 L. Quart. Rev. 41. 

RoMAN Law IN ENGLISH Decisions. James Williams. 29 Law Mag. & Rev. 139. 

SCHEMES TO CONTROL THE MARKET. Bruce Wyman. 16 Green Bag 80. 

SoME REMINISCENCES OF CRIMINAL Law. George S. Holmested. 3 Can. L. Rev. 20. 

a OF EMPLOYMENTS OF WOMEN. Andrew Bruce. 58 Cen- 
tra 123. 

STocK Saceance “ DIFFERENCES” AND THE GAMING Laws. W. Strachan. 20 
L. Quart. Rev. 53. 

TACKING AS AGAINST A SURETY. Anon. 38 Irish L. T. 65. 

THE rege NV. H. Loomis. Discussing the art of presenting cases to the jury. 

rief 19. 

Tur BREAKDOWN OF THE LAND TRANSFER ACTS SYSTEM IN ENGLAND. /. Z. 
Hogg. 20 L. Quart. Rev. 74. 

THE NATURE OF JURISPRUDENCE AND OF THE LAw. A STUDY IN APPLIED 
Locic. George H. Smith. 38 Am. L. Rev. 68. 

THE NExtT STEP IN THE EVOLUTION OF PUNISHMENT. Whitehead Klutts. 1 North 
Carolina J. of L. 56. 

THE LAW OF WATER WorKS SECURITIES. Ambrose Tighe. 13 Yale 

105. 
THEORY oe Bemance, Henry T. Terry. 13 Yale L. J. 190. 
ee ey ay IN THE MIDDLE AGEs. Percy Houghton Brown. 29 Law 
ag. ev. 140. 
TREASURE TROVE AND THE British Museum. William Martin. 20 L. Quart. 
ev. 27. 
WANTONNESS IN PERSONAL InJuRY CaAsES. Paul Speake. 12 Am. Lawyer 4. See 


supra. 
WHAT Is THE ComMON LAW? John S. Ewart. ‘Discussing the existence of the 
Law Merchant as apart from the Common Law. 4 Columbia L. Rev. 96. 
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Il. BOOK REVIEWS. 


COMMENTARIES ON THE LAw oF Torts. A philosophic discussion of the 
eneral principles underlying civil wrongs ex de/icto. In twovolumes. By 
dgar B. Kinkead. San Francisco: Bancroft-Whitney Company. 1903. 

pp. xxxi, 1-851; xv, 852-1739. 8vo. 

The general conception of this work is most ambitious. It purports to be a 
statement and general discussion, from a logical and philosophical point of view, 
of all the principles of law comprised within the scope of its subject. The main 
plan of the volumes is excellent. First the author discusses fundamental doc- 
trines and considers the classification of those legal rights which form the basis 
of this branch of the law; then he approaches the subject from the side of the 

rson doing the tortious act, his status or position, and his relation to the 
injured person ; and finally the writer deals in a very comprehensive way with 
the specific wrongs which constitute the vast number of actionable torts. 

The introductory discussion and that dealing with the subject of fundamental 
rights is rather inadequate. It lacks the clearness and conciseness so necessary 
to a successful exposition of subjects of this character. The treatment, how- 
ever, of the law of torts from the point of view of the actor and his relation to 
the injured person is the most satisfactory portion of the work and is of real 
value. The principles determining and defining the various specific torts are 
for the most part clearly settled, but the application of those principles to the 
varied, complex relations of our modern life and the effect upon them of 
the situation or status of the actor, are even yet often matters of considerable 
doubt or difficulty. It is in this field, in the reviewer’s experience, that the tort 
problems of our present day practice are most frequently arising. ~ Therefore 
the writer very wisely emphasizes this phase of his topic, and his treatment of 
it will be found most helpful and practical. 

The whole work is most comprehensive in its scope, and, in outline at least, con- 
siders almost every problem in any wise directly related to the law of torts. It 
is, however, but a general summary, and though it presents an excellent general 
view of the whole subject, for the more detailed working out of any particular 
narrow question this book will be found to be but the starting-point. As this 
department has often been obliged to say before, the author has taken too large 
a subject to be able to do the most valuable work. If he had been content to 
devote himself solely to that portion of his topic dealing with the status and 
relations of persons, and had gone to the bottom of that subject, his real 
scholarship would have produced a work truly scientific and of much greater 
service. The book will, from its comprehensiveness, prove an excellent refer- 
ence work, and its full citations of cases and other authorities will in a measure 
make up for the often rather meager discussion of the text. As in most recent 
publications, there is a long table of cases cited, but it seems at least doubtful 
whether this will be worth the labor expended in its compilation or the more 
than two hundred pages which it occupies. This time and space could, it would 
seem, have been more advantageously expended upon the index. That of this 
work, however, is of more than average excellence and renders the vast amount 
of material in the book quite readily accessible. W. H. H. 


THE AMERICAN LAW OF LANDLORD AND TENANT. By John N. Taylor. 
Ninth Edition. Revised by Henry F. Buswell. In two volumes. Boston: 
Little, Brown & Company. 1904. pp. cxv, 541; xv, 592. 8vo. 

When a legal text-book has warranted conservative publishers to issue nine 
editions it is some evidence that the book is of considerable merit and is so 
recognized by the profession. This holds particularly true of Taylor’s Land- 
lord and Tenant. Since 1844, when the first edition was put forth in one 
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volume containing only three hundred and ninety-eight pages of text, about 
nineteen hundred cited cases, and an appendix of forms covering fifty-five 

ages, Mr. Taylor’s work has been considered authoritative on the American 
| of landlord and tenant. Between the years 1844 and 1873 six editions of 
the work appeared, edited by the author. In that period the number of pages 
had not quite doubled. The seventh edition, published in 1879 after the 
author’s death, was the work of Mr. Joseph N. Willard,.who had assisted the 
author in the preparation of previous editions. With the appearance of 
the eighth edition, which was by the present editor, Mr. Henry F. Buswell, 
the work was changed to two volumes of about five hundred pages each, includ- 
ing the forms. Seventeen years were allowed to pass before the appearance 
of the ninth edition. In that period many cases within the field covered by 
the book were decided, which made necessary a considerable revision and also 
some addition to the text. The work has been done with a careful hand. All 
the additions in the text and notes are put in brackets. The chief expansion 
has been made on the subjects of covenants between the lessor and the lessee; 
surrender; assignments; forfeiture; rights of mortgagors and re 
under leases ; rights to fixtures as between landlord and tenant ; mining leases; 
railroads and receivers as lessors and lessees; and equity jurisdiction as applied 
to‘the relation between landlord and tenant. About twelve hundred cases were 
added, which brings the total number .of cases cited to approximately ten thou- 
sand or about five times the number cited in the first edition. The book now 
appears in two volumes aggregating nine hundred and sixty-eight pages of text 
and notes, and one hundred and six pages of forms. 

A new edition of this work was very desirable at this time. The eighth 
edition was so old that it was no longer of as great present practical value as 
Judge McAdam’s work on the same subject, the third edition of which appeared 
in 1900. Mr. Taylor’s book does not cover so large a field as that of Judge 
McAdam ; but being practically the same in size, — allowing for differences 
in typo — and leaving out of account volume three of McAdam, which is 
devoted solely to summary proceedings under New York law, —it covers its 
portion of the field somewhat more fully. It contains roughly about two thou- 
sand more citations. There is an elaborate index of sixty pages. The arrange- 
ment, presswork, and binding are of a very high order. 


THE ART OF CrROSS-EXAMINATION. Together with the cross-examinations of 
important witnesses in some celebrated cases. ag Pah L. Wellman. 
New York: The Macmillan Company. London: Macmillan & Co., Ltd. 
1903. pp. 283. 8vo. 

“It is experience, and one might almost say experience alone, that brings 
success in the art of advocacy.” This is one of the sentences of Mr. Wellman’s 
opening chapter. The truism, found in one form or another in nearly all 
treatises on the examination of witnesses, is a succinct statement of the reason 
why many of them are of little practical use. The results drawn by the authors 
from their own or others’ experiences do not become the reader’s by their mere 
presentation abstractly to him. He must see how the results were reached. 
Lacking experience of his own, he must have it at second hand. It is Mr. 
Wellman’s realization of this need which gives value to his book. He is 
nothing if not concrete. Each general principle stated seems merely to form a 
hook on which to hang the particular experiences from which it was induced, as 
frequently the author’s own as those which have come under his immediate ob- 
servation in along practice at the New York bar. These actual cross-exami- 
nations, so copiously quoted from, are modern, up-to-date, and doubly useful as 
the product of the kind of litigation that modern conditions give rise to. The 
chapter on the examination of experts is especially good. In fact Mr. Wellman 

has given us an excellent substitute for time spent with observant eye and ear 
in court rooms, with the added advantage that our material has been selected for 


28 


| 

| 


— 


434 “HARVARD LAW REVIEW. 


us, and we have an experienced mentor at our elbow telling us what to observe. 
Incidentally he has written a very interesting book, or soy | to a reviewer 
without space for quotations. The freshness of nearly all of his illustrations 
makes one tolerant of an occasional hoary friend, such as the anecdote of the 

laintiff who, after with difficulty showing the jury the utmost height to which 
i had been able to raise his injured arm since an accident, shot it up to its 
full length in answer to a sudden query as to how far he could raise it before. 
This is doubtless a concession to the layman reader, who is very evidently in the 
author’s mind throughout — naturally, since a book is made to sell. One won- 
ders how much due to the same cause is the insertion of the chapter on “ Some 
Famous Cross-Examiners and their Methods,” and the last five chapters, each 
containing nothing but the report of cross-examinations in some famous modern 
trial. These last form interesting reading, but one misses the mentor at one’s 
elbow, and wishes they had been made an integral part of the book instead of 
being merely appended. 


? 


Jupic1aAL Dictionary of words and phrases judicially interpreted, to which 
have been added statutory definitions. By F. Stroud. In three volumes. 
Second Edition. London: Sweet and Maxwell, Ltd.; Stevens & Sons. 
The Boston Book Co. 1903. pp. ccxxvii, 1-592; 593-1394; 1395- 
2302. 8vo. 

The claim of the author that this dictionary is unique cannot be questioned. 
Unlike other legal or judicial dictionaries, all terms which may appear to the 
lay mind to be legal terms are not defined in it; nor are those Latin phrases 
defined which are. commonly used with peculiar legal significations. On the 
other hand, many words and phrases, the meaning of which the layman and 
even the lawyer would not ordinarily think of looking for in a legal dictionary, 
are very elaborately and carefully defined. The dictionary is more peculiarly a 
“ dictionary of the English language (in its phrases as well as single words), so 
far as that language has received interpretation by the judges ”; and it is also 
a dictionary of statutory definitions in Acts of Parliament. 

Prefixed to the dictionary proper are lists of cases, covering one hundred 
and thirty pages; lists of English statutes and their sections with references to 
the pages of the dictionary, covering fifty pages ; tables of abbreviations, cover- 
ing twenty pages ; and an introductory chapter on the construction of documents. 

The statutory definitions and the words and phrases of statutes are taken 
wholly from English acts, and therefore are. not of great use to American 
lawyers ; but the collection of statutes whose terms are defined is very com- 
plete, and should prove of value to the lawyers of Great Britain, its colonies and 
dependencies, for whom the work is especially designed. 

It should not be believed from what is said above that the work is with- 
out interest to American lawyers. In truth, it is of considerable value. All 
words which have been or are likely to become material in the construction of 
documents are very fully and carefully defined. This definition, moreover, is 
not a mere explanation of those words by other words, but is a statement of 
the effect given to the words in actual cases. Approximately seventeen thou- 
sand cases are cited for these definitions. It is clear from this that for the 
interpretation of words which are material in deeds and wills, the book should 
be of equal value to the English and to the American lawyer. The work 
shows great care and much scholarly research. 


THE ELEMENTS OF THE FISCAL PROBLEM. By L.G. Chiozza Money. 
London: P. S. King & Son. 1903. pp. 237. 8vo. 
With commendable impartiality the publishers of Mr. Ashley’s book, “ The 
Tariff Problem,” have just issued from their press a book setting forth the 
views of the opposing camp. The purpose of the latter work apparently is to 
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offer answers to the arguments of those who advocate fiscal reform, and more 
particularly to analyze and refute the arguments and evidence offered by Mr. 
Ashley. The tone of the later book is not commendable. The author attempts 
to belittle the arguments of his‘opponents by ridicule. This fault is noted more 
in the earlier chapters, and appears less and less as the author gets deeper into 
his subject. The book is not so readable as Mr. Ashley’s, partly because the 
author’s style is not so good nor his exposition so lucid, and partly because 
statistical evidence is used even more freely than in Mr. Ashley’s work. 

Mr. Money, of course, had the —— of seeing Mr. Ashley’s book in 
print. At times he uses Mr. Ashley’s figures, Hm shows that merely by 
changing the point of view the result obtained may be very different. The two 
books are admirable illustrations of what many persons Ben long felt, — that 
figures may be used to prove almost anything. 

Apart from the intemperateness of its tone and peculiarities of style, the book 
is a very able exposition of the arguments against the adoption of a preferential 
tariff for England. Mr. Money believes that England’s economic welfare is 
not seriously threatened by Germany ; and he further believes that it cannot be 
assured by cultivating trade with the colonies at the cost of paying more for 
the many things the colonies do not and cannot produce. 

An analytic index at the close of the volume makes the statistical evidence 
-easily available. 


CYCLOPEDIA OF LAW AND PROCEDURE. Edited by William Mack and 
Howard P. Nash. Vol. X. New York: The American Law Book Com- 
pany. London: Butterworth & Co. 1904. pp. 1370. 4to. 

The present volume embraces the topics of Corporations to Cost Price in- 
clusive. All but seven pages are occupied by Mr. Seymour D. Thompson’s 
article on “Corporations.” In number of pages this article is larger than 
any previous encyclopedic treatment of the law of corporations, and with the 
article by the same author on “ Foreign Corporations,” which is promised for a 
succeeding volume, it will exceed the length of most treatises on corporations. 
The purpose of the present work requires that the law be stated in a form 
easily accessible for reference. The logical analysis of the subject into its 
great divisions and the orderly elaboration of each division are more important 
than mere exhaustiveness in the accumulation of cases. In the present article 
Mr. Thompson has shown the same industry in collecting the authorities that 
distinguished his “ Commentaries on the Law of Private Corporations”; in this 
respect the chapter on “ Ultra Vires”’ is especially notable. His arrangement 
of material, however, is less happy. The definition of Corporate Franchise, 

-for example, is postponed for a thousand pages, and is finally discussed after 

Consolidation or Amalgamation of Corporations, Rights and Remedies of 
Shareholders, and Ratification by Corporations. The tabular digest which 
accompanies the article does not entirely relieve this difficulty. The chapter 
entitled “ Consolidation or Amalgamation of Corporations,” contains no sub- 
head relating to Corporate Stockholding and Control. Notwithstanding these 
occasional eccentricities of arrangement, the article has real importance as the 
mature expression of one who already has considerably moulded legal opinion 
upon this subject. 


A TExT-BooK OF LEGAL MEDICINE AND TOxIcoLoGy. Edited by Frederick 
Peterson and Walter S. Haines. Vol. II. Philadelphia, New York and 
London: W. B. Saunders & Company. 1904. pp. 825. 8vo. 

This volume is divided into two parts. The first part treats of malingering 
and feigned disorders, the legal aspects of pregnancy, legitimacy, abortion, rape, 
marriage and divorce, malpractice, laws relating to the insane, etc. The second 
part has to do with the different kinds of poisons, ptomaines and other bacterial 
products in their relation to toxicology, medical examinations of blood and 
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blood-stains, etc. An examination of the work will show that this is not a com- 
plete list of the topics treated. From the topics here given, however, one sees 
that the book deals with those medical questions which frequently occur in the 
courts. The contributors have shown great skill in leaving out of their discus- 
sion the great mass of collateral matter usually given in the text-books dealing 
with the particular subjects treated, and have given to the lawyer the means of 
quickly finding what are the essential facts woh phenomena relating to the case 
in hand. The work is accurate and includes the results of the latest investiga- 
tions on the topics treated. This conciseness and accuracy together with the 
fact that material has been selected with the view of satisfying the needs of the 
lawyer, makes the book of peculiar value to the legal profession. 


IMPERATORIS IUSTINIANI INSTITUTIONUM, LiBRI QuUATTUOR, with Intro- 

duction, Commentary, and Excursus. By J. B. Moyle. Fourth Edition. 
’ Oxford: The Clarendon Press. London: Stevens & Sons, Ltd. 1903. 
pp. vii, 680. 8vo. 

SIXTEENTH REPORT ON THE CUSTODY AND CONDITION OF PuBLIC REC- 
ORDS OF PARISHES, TOWNS, AND COUNTIES. By Robert T. Swan, 
a Boston: Wright & Potter Printing Co. 1904. pp. 23. 

vo. 

THE PRINCIPLES OF THE ADMINISTRATIVE LAw, Ponta the relations of 
public officers. By Bruce Wyman. St. Paul: Keefe-Davidson Company. 
1903. pp. x, 641. 8vo. 

STREET RAILWAY REporTs. Vol. 1. gg electric and street railway 
decisions of the Federal and State Courts. Edited by Frank B. Gilbert. 
Albany, N. Y.: Matthew Bender. 1904. pp. xvi, 943. 8vo. 

THE TRUSTS AND THE CONSTITUTION. A monograph, Huge Clark and 
Bartlett Brooks. Bangor, Me.: The Thomas W. Burr Printing Co. 
1904. pp. 34. 8vo. 

REPORT OF THE OHIO STATE BOARD OF UNIFORM LAws. 1903. 
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